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TOM TAT

Su phat trién va héi nhap kinh té quéc té da lam phat sinh nhiéu tranh chap can dugc giai quyét.
Trong s6 cac phuong thitc gidi quyét tranh chdp gém: Thuong lugng, Hoa gidi, Trong tai va Toa an
thi Toa an van dang la phuong thic giai quyét truyén théng dugc cac bén lya chon, thé hién qua
s6 lugng vu viéc dugc Toa an thu ly ngay cang tang. Tuy nhién, véi yéu cau dat ra clia xa hoi la cac
tranh chap phai dugc gidi quyét ding thai han va quy dinh clia phap luat da tao khong it ap luc
déi vai nganh Toa an. Trong do, viéc cédp, téng dat, thdng bao van ban té tung la hoat dong quan
trong trong té tung dan su. Hoat dong nay doi hoi vira phai bado dam quy dinh vé thai han t6 tung,
vlia phéi thuc hién day dd cac thi tuc t6 tung dé duong su cé thé thuc hién cac quyén va nghia
vy t6 tung clia minh. Tuy nhién, cac quy dinh phap luat hién hanh vé cap, téng dat, thong bao van
ban t& tung van con tén tai mot sé bat cap. Bén canh do, trong béi canh cudc cach mang cong
nghiép 4.0 dang bung nd, viéc ting dung céng nghé théng tin va sé héa da va dang ducc dét ra
déi vai thu tuc cap, tong dat, thdng bao van ban té tung nham tao diéu kién thuan Igi, ciing nhu
tiéc kieém thai gian, chi phi cho duong su, Toa dn. Bai viét nham phan tich cac quy dinh ctia Bo luat
t6 tung dan su hién hanh vé cap, téng dat, thong bao van ban té tung cho ca nhan, tir dé dé xuat

mot s& ki€n nghi nham hoan thién phap luat Viét Nam vé hoat dong nay.
Tukhoa: cip t6ng dat thong béo, van ban t6 tung, té tung dan su

DAT VAN VE

Trong nhiém ky 2016-2020, cdc Toa an da thu ly
2.433.631 vu viéc, da gidi quyét dugc 2.375.983 vu
viéc, dat ty 1& 97,6% (so véi nhiém ky trude, s6 vu
viéc da thu ly ting 624.551 vu viéc, da giai quyét ting
594.573 vu viéc) 1. $6 vu viéc ma Toa 4n thy ly lién tuc
tang vé sO lugng va tinh chat phc tap. Trong do, viéc
cép, téng dat, thong bdo van ban t6 tung yéu cdu phai
ding thoi han, quy dinh phap luat da tao ap luc rét
16n d6i v6i can bo nganh Toa 4n nhan dan, dic biétla
Thu ky Toa an. Bén canh d6, hoat dong cép, tong dat,
thong bdo van ban t6 tung doi hdi nguai thuc hién
phai ¢ su chudn bi vé thoi gian, thu tuc, biéu mau
ciing nhu viéc lién hé v6i chinh quyén dia phuong dé
phdi hop thuc hién trén thuc té. Véi s6 lugng vu viéc
dan sy ngay cang tang nhung s6 lugng bién ché can
bo khong ting da lam cho hoat dong cdp, téng dat,
thong bdo vin ban t6 tung clia Toa 4n tré nén qua
tai va hé qua 1a mot s6 lugng can bo nganh Toa dn
nhén dan khong con phuc vu trong nganh?. Véi tinh
hinh nhu trén, viéc ddnh gia va hoan thién phap luat
vé hoat dong cdp, tong dat, thong bdo van ban t6 tung
can phai dugc dit ra va tim hudng giai quyét.

QUY DINH PHAP LUAT VE CAP
TONG PAT VAN BAN TG TUNG CHO
CA NHAN

Theo Diéu 170 B luat T6 tung dan sy ndm 2015, stia
d6i b3 sung ndm 2019 (sau day goi la BLTTDS), Toa
4n ¢6 trach nhiém thuc hién viéc cip, tong dat, thong
bdo van ban t6 tung cho duong sy, nhiing ngusi tham
gia t6 tung khéc va co quan, t6 chiic, cd nhan ¢6 lién
quan theo quy dinh ctia phap luit. Céc véin ban to
tung phai dugc cép, tong dat, thong bdo cho duong su,
nhiing ngudi tham gia t6 tung khac quy dinh tai biéu
171 BLTTDS. Thu tuc cdp, tong dat, thong bdo truc
tiép cho ca nhéin quy dinh tai Diéu 177 BLTTDS. Véi
quy dinh trén, viéc cdp, tong dat, thong bdo truc tiép
cho cd nhén cdc vin ban t6 tung bao gém hai phan:
Dia chi clia ca nhan va tha tuc cép, tong dat, thong
béo truc tiép cho ca nhan.

Dai véi dia chi clia ca nhan, BLTTDS quy dinh tai
khoan 1 va khoan 3 Piéu 177 BLTTDS. Theo d6, van
ban t6 tung phai dugc cdp, tong dat, thong bao dén dia
chi ma cdc duong su da gtii cho Toa an theo phuong
thiic duong su yéu ciu hodc dia chi ma cac duong su
da thoa thudn va d€ nghi Toa 4n lién hé theo dia chi

Trich dan bai bao nay: Phuéc M H, Hung P T. Nhitng van dé phap ly va thuc tién vé cap, téng dat,
théng bado van ban té tung cho ngudi tham gia t6 tung la ca nhan trong té tung dan su Viét Nam.

Sci. Tech. Dev. J. - Eco. Law Manag.; 6(1):1960-1967.

1960



Tap chi Phdt trién Khoa hoc va Céng nghé - Kinh té-Ludt va Quan ly, 6(1):1960-1967

d6. Trudng hop ngudi dugce cdp, tong dat, thong béo
van ban t6 tung da chuyén dén noi cu tra méi va da
thong bdo cho Toa an viéc thay d6i noi cu tru thi Toa
dn phai cdp, tdng dat, thong bdo theo dia chi noi cu
tri mdéi cta ho. Néu ho khong thong bao cho Toa an
biét vé viéc thi hanh 4n d6i dia chi noi cu tri va dia chi
noi cu trd mdi thi Toa 4n thuc hién theo quy dinh tai
biéu 179 va Diéu 180 BLTTDS. Theo quy dinh trén,
duong su c6 quyén yéu ciu Toa an cép, tong dat, thong
bdo vin ban t6 tung theo dia chi ma cac duong sy da
cung cdp cho Toa 4n va theo phuong thiic duong su
yéu cdu. Duong sy ciing cé thé thoa thuin dia chi va
dé nghi Toa an lién hé theo dia chi dd.

Trude déy, theo quy dinh ctia B¢ luét t6 tung dan sy
nam 2004, stia d6i b6 sung ndm 2011, Toa an chi cép,
tong dat, thong bdo theo dia chi ctia duong su dugc
x4c minh trén thyc t€. D6 1a noi duong su dang cu
tra hodc noi cu tra cudi cung ctia ho (khi nop don
khai kién, nguyén don phai ndp kém ban sao ho khiu
hodéc gifly xdc nhan tam trd). Ngoai ra, cach thic cép,
tong dat, thong bao duong sy khong duge yéu cau.
Hién nay, BLTTDS da cho phép duong sy thoa thuin
dia chi khong cin phai 13 noi dang cu tra va dugce yéu
cdu phuong thtc cép, tong dat, thong bdo. Nhu vay
dé dam bao quyén riéng tu ca nhin ctia duong sy ma
van dam béo dugc trinh tu t6 tung. Vi du: duong su
trong vu 4n Ly hon khéng muén nhiing ngudi & ciing
trong khu phd biét vi ly do riéng tu, c6 thé thoa thuin
chon mot dia chi khdc noi dang cu tra (c6 thé la nha
mot ngudi ban than) va chon cach thic cdp, tong dat,
thong bao qua dudng buu dién, thu dién td.

Déi voi tha tuc cip, tong dat, thong béo truc tiép cho
ca nhan quy dinh tai tai khoan 2, khoan 4 va khoan 5
biéu 177 BLTTDS. Theo d6, truong hop ca nhan déng
y nhén vin béan tryc tiép thi phai ky nhin vao bién
ban hodc s6 giao nhén van ban t6 tung. Trudng hop
c4 nhan tit chdi nhan van ban t6 tung thi ngudi thuc
hién viéc cép, tong dat, thong bao phai 14p bién ban
trong d6 néu 16 ly do ctia viéc tii chéi, ¢ xac nhén clia
dai dién t6 dan phé hodc Cong an xa, phudng, thi trin
vé viéc ngudi do tii choi nhén vin ban té tung. Bién
ban phai dugc luu trong hé so vu dn. Truong hgp ca
nhéan ving mat thi nguoi thuc hién viéc cip, tong dat,
thong bao phai 14p bién ban va giao cho ngudi than
thich c6 dt nang luc hanh vi dan sy cling noi cu trd
v6i ho hodc t6 trudng t6 dan phd, trudng thon, lang,
4p, ban, budn, phum, s6c d€ thuc hién viéc ky nhan
hodc diém chi va yéu cdu ngudsi nay cam két giao lai
tan tay ngay cho nguoi dugc cép, tong dat, thong bao.
Bién ban phai dugc luu trong hé so vu dn [3, trang
120]. Trudng hgp ngudi dugc clp, tong dat, thong
bdo ving mit § ndi cu trd ma khong ro thoi diém trd
vé hodc khong r6 dia chi noi cu tra méi ctia ho thi
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ngudi thuc hién viéc cp, téng dat, thong bo phai lap
bién ban vé viéc khong thuc hién dugc viéc cép, tong
dat, thong bdo, ¢ xac nhan ctia dai dién t6 dan phé
hodc Cong an x4, phuong, thi trin; dong thaoi, thuc
hién tha tuc niém yét cong khai vin ban cin téng dat.
Bién ban phai dugc luu trong hé so vu 4n [3, trang
121].

Ngoai ra, tai khoan 2 Piéu 175 BLTTDS, quy dinh
trudng hgp viéc cép, tong dat, thong bao vin ban té
tung qua dich vu buu chinh thi phai thuc hién béng
thu bdo ddm va c6 xac nhén ctia ngudi nhan van ban
t6 tung. Van ban c6 xac nhan phai dugc chuyén lai cho
Toa dn. Thoi diém d€ tinh thoi han t6 tung 1a ngay ho
xdc nhén da nhin dugc van ban t6 tung do t8 chic
dich vu buu chinh chuyén dén [3, trang 121-122].
Ngay nay, khi khoa hoc ky thuét phat trién, viéc Ging
dung cong nghé thong tin vao viéc cip, tong dat, thong
bdo vin ban td tung ciing da dugc phap luat ghi nhan
va quy dinh tai Diéu 176 BLTTDS. Déng thai, viéc
cdp, tdng dat, thong bao bing phuong tién dién t da
dugc cu thé héa bing Nghi quyét 04/2016/NQ-HDTP
ngay 30.12.2016 hudng dan thi hanh mét s6 quy dinh
ctia B¢ luét t6 tung dén su s6 92/2015/QH13, Luét td
tung hanh chinh s6 93/2015/QH13 vé gtii, nhian don
khdi kién, tai liéu, chiing cui va cép, téng dat, thong
bdo van ban t6 tung bang phuong tién dién ti. Theo
d6, thu tuc cép, tong dat, thong bao bang phuong tién
dién ti cdc van ban t6 tung thuc hién gom céc budc
sau:

Thi nhat, ngudi khéi kién, ngusi tham gia t6 tung
déng ky nhan thong diép di liéu dién tt do Toa 4n
cap, tong dat, thong bao phai ndp truc tiép tai Toa an
don ding ky theo mau dugc déng tai trén Céng thong
tin dién tt ctia Toa an.

Thi hai, trong thoi han 03 ngay lam viéc k€ tii ngay
ndp don, ngudi ndp don sé nhan dugc thong béo bing
van ban ctia Toa dn vé viéc chdp nhin hodc khong
chép nhén don dang ky. Trudng hgp khong duge Toa
an chép nhan, ngudi ndp don can cu thong bdo ctia
Toa an dé stia d6i, bd sung don dang ky. Trudng hop
dugc Toa an chdp nhéan, ngudi ndp don cin cl vao
thong béo ctia Toa an vé tai khoan giao dich dé€ d6i
mat khdu tai khodan giao dich da dugc cép lan dau dé
bao dam an toan, bao mat [, diéu 12]. Tai khoan giao
dich dién ttt ma Toa dn cap cho ngudi khéi kién, ngudi
tham gia t6 tung sé hét hiéu luc sti dung sau 06 thdng
ké tii ngay ban hanh béan én, quyét dinh xét xti, giai
quyét vu an dén sy.

Thii ba, vin ban t6 tung do Toa 4n ban hanh theo quy
dinh ctia phdp luét t6 tung phai dugc Toa dn gui tu
Cdng thong tin dién td cia Toa én dén dia chi thu
dién tt da dugc ding ky ctia ngudi khai kién, ngusi
tham gia t6 tung trong thai han phap luat quy dinh.
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Thi tu, sau khi nhén thong diép dii liéu dién ti do Toa
dn cp, téng dat, thong bdo, ngudi khdi kién, ngudi
tham gia t6 tung c6 trach nhiém gtii thong bdo dén
Toa 4n qua Cdng thong tin dién tl ctia Toa an vé viéc
da nhan dugc thong diép dit liéu dién tir [4, diéu 18].
Ngudi khai kién, ngudi tham gia t6 tung cé trach
nhiém tiép nhén, thuc hién cdc ndi dung, yéu ciu ghi
trén vin ban t6 tung cta Toa an trong thoi han quy
dinh; thudng xuyén kiém tra thu dién ti da dang ky
v6i Toa an, dang nhép tai khoan giao dich dién tit dé
tra ctiu, xem, in, st dung thong diép di liéu dién ti da
gtii, nhan khi tai khoan ctia ho con hiéu luc st dung.
Ngudi khai kién, ngudi tham gia t6 tung tu chiu trach
nhiém trong trudng hgp khéng thuc hién viéc ding
nhap, ti€p nhén, thuc hién cic ndi dung, yéu cau ghi
trén van ban t tung ctia Toa an.

NHUNG BAT CAP TRONG QUY DINH
VE CAP TONG DAT VAN BAN TO
TUNG CHO NGUGI THAM GIA TO
TUNG LA CA NHAN

Vé viéc diém chi, ky tén trong viéc nhan van
ban t6 tung truc tiép:

Hién nay, viéc nguoi tham gia t6 tung trong vu viéc
dan su khong biét chii van con, nhit 13 nhiing dia
phuong ma dén tri c6 trinh d6 thdp. Viéc phdp luit
quy dinh cho ngudi tham gia t6 tung c6 quyén thé
hién y chi bing viéc ky tén hodc diém chi la hét stic
cén thiét va hgp ly khi ho xac nhan viéc da nhan dugc
van ban t6 tung.

Tuy nhién, khoan 1 Diéu 175 va khoan 2 biéu 177
BLTTDS chi quy dinh nguei dugc cép, tong dat, thong
bdo vin ban t6 tung phai ky nhin vao bién ban hoic
s6 giao nhin ma khong quy dinh quyén diém chi cho
ngudi tham gia t6 tung la chua hgp ly. Diéu nay dong
nghia véi viéc khi nhan van ban t6 tung truc tiép thi
ngudi tham gia t6 tung phai ky nhan ma khong cé
quyén diém chi. Trong khi d6, néu ngudi tham gia t§
tung khong biét chii, ho khong thuc hién dugc hoat
dong nay. Mit khac, theo quy dinh ctia BLTTDS, cac
bién ban giao nh4n vin béan t6 tung phai dugc luu vao
ho so vu dn d€ lam co s& xdc dinh viéc cip, tong dat,
thong bao van ban t6 tung ctia Toa 4n 1a chinh xdc,
ding quy dinh. Do d6, quy dinh vé ky nhén vao s
giao nhdn clia ngudi tham gia t6 tung 1a khong kha
thi va khong thuc hién dugc trén thuc té.

Déi véi khoan 3 biéu 177 BLTTDS, khi nguoi dugce
cdp, tdng dat, thong bao da chuyén dén noi cu tri méi
va thong bao cho Toa 4n biét thi duong su nhén vin
ban t6 tung phai ky nhan hodc diém chi theo quy dinh
tai khoan 1 biéu 175 BLTTDS. Nhu véy, khi duong sy

thay déi dia chi noi cu tra mdéi thi ho c6 thém quyén
dugc diém chi khi dugc cdp, tong dat, thong bdo van
ban t6 tung. Tuong tu, tai khoan 5 Piéu 177 BLTTDS
quy dinh viéc nguoi than thich ¢é dt nidng luc hanh vi
dan su cling noi cu tra véi duong su hodc td trudng t6
dan phd, truéng thon, lang, 4p, ban, budn, phum, séc
¢6 quyén ky nhan hodc diém chi khi nhén thay van
ban t6 tung va cam két giao lai cho ngudi tham gia to
tung. Diéu nay cho thay cé sy khong thong nhét trong
quy dinh vé€ quyén ky tén hodc diém chi ctia ngudi
tham gia t6 tung khi ho dugc cép, tong dat, thdng bao
van ban tryc tiép [°, trang 30].

Hién nay, mét s6 duong su, ngudi tham gia t6 tung
c6 ddy du ndng lyc hanh vi dan sy nhung bi khiém
khuyét co thé khong thé ky tén, diém chi (vi du bi cut
hai ban tay) hodc khuyét tit nghe noi hodc khuyét tat
nhin tham gia t6 tung nhung BLTTDS chua c6 quy
dinh vé cach thuc tdng dat cho cic chu thé trén, gay
ra sy ling tung cho co quan tién hanh t6 tung khi ap
dung phap luit.

Vé yéu cau xac nhan déi véi bién ban cap,
téng dat, théng bao:

Hién nay, khi Toa an gtii vdn ban t6 tung qua dudng
buu dién ma ngudi tham gia t6 tung khong dén tham
gia t0 tung thi Toa dn phai cdp, tong dat, thong bdo
truc tiép hodc thuc hién tht tuc niém yét cong khai.
Trudng hgp ngudi tham gia t6 tung truc tié€p ky nhin
hodc diém chi vao bién ban giao nhén hoic s6 giao
nhan van ban t6 tung thi thuc hién theo quy dinh tai
khoan 1 Piéu 175 BLTTDS. Tuy nhién, hién nay van
¢6 Thim phdn yéu ciu bién ban tong dat tryc tiép phai
dugc xac nhan cia UBND hodc Cong an x4, phudng
noi dén tong dat. Diéu nay budc ngudi thuc hién viéc
tong dat, sau khi ngudi tham gia t6 tung ky tén hodc
diém chi vao bién ban giao nhén, phai tré lai UBND
hoéc Cong an xa, phudng d€ xin xac nhén.

Bén canh do, theo quy dinh tai Biéu 175 BLTTD, khi
ca nhan ti chéi nhan véin ban t6 tung thi nguai thuc
hién viéc cdp, tong dat, thong bdo van ban t6 tung phai
lap bién ban trong d6 néu ro ly do cua viée tii chéi,
¢6 xdc nhén cta dai dién t6 dan phé hodc Cong an
xa, phuong, thi trdn vé viéc nguoi d6 tu chdi nhan
vin ban t6 tung. Tuy nhién, hién nay van chua c6 quy
dinh cu thé va théng nhit vé viéc xdc nhén cta dai
dién t§ dan phd hodc Cong an x3, phudng, thi trin
chi can c6 chit ky xac nhan vao bién ban hay 1a viia
phai ky xdc nhin vita phai c¢6 con ddu xdc nhén cta
UBND hodc Cong an (vi chi ¢6 Chu tich, Ph6 Chu tich
UBND, Trudng, Phé Coéng an méi c6 thdm quyén ky
tén va déng ddu xdc nhan).

Vé vin dé€ nay c6 hai quan diém nhu sau:
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Quan diém thd nhit: Viéc cip, tong dat, thong bao
van ban t6 tung cho ca nhéan du 1a ky hodc diém chi
tryc tiép can phai c6 xac nhén ctia UBND hoédc Cong
an dia phuong®. Phuong thtic cdp, téng dat, thong
bdo véin ban t6 tung nay yéu cdu va c6 y nghia: (i)
ngudi thyc hién viéc cp, tong dat, thong bao vin ban
t0 tung phai thuc hién truc tiép; (ii) dai dién UBND
hodc Cong an xac nhén viéc cip, tong dat, thong bao
la ding ngudi; (iii) UBND hodc Cong an gidm st hoat
dong cdp, tong dat, thong bdo van ban t6 tung cua
ngudi thuc hién viéc clp, tong dat, thong bdo; (iv)
tinh phap ly ctia bién ban téng dat dugc khing dinh”’.
Trudng hgp duong su tii chdi nhin van ban t6 tung,
dai dién co quan dia phuong ky xdc nhén vao bién ban
va dugc dong ddu. Muc dich ctia yéu cu nay la dam
béo cho viéc nguoi ky xac nhin vao bién ban ding
14 dai dién t8 dan phd hodc Cong an x3, phudng, thi
trén.

Quan diém thd hai: Trude day, vi chua c6 thiia phat lai
nén Thu ky Toa an phai thuc hién viéc tong dat gidy to,
thong bao cho duong su. Uy ban Thdm phan TAND
TP.HCM huéng dan viéc tong dat phai c6 xdc nhén
cta chinh quyén dia phuong dé€ thé hién sy khich
quan. Hién nay, cdc van phong thtia phat lai thuc
hién viéc tong dat nén khong cin phai c¢6 xdc nhan
ctia chinh quyén dia phuong bang con ddu, viéc tong
dat khong trai véi quy dinh ctia B luét t6 tung Dan
su dugc coi 1a hop 163, Hon nita, Thu ky Toa én,
Thita phét lai, Kiém sat vién, Chdp hanh vién 1a nhiing
nguoi co trinh d6 chuyén mon, nghiép vu theo quy
dinh va dugc tuyén chon git gao thong qua céc ky thi
tuyén va thudng xuyén dugc tap huin cic kj ning,
nghiép vu. Do d6, viéc ho tong dat truc tiép cho ca
nhén va ca nhin da ky tén hodc diém chila da dé thé
hién viéc cdp, tong dat, thong bao la hgp 18, viéc xac
nhan ctia UBND hodc Cong an dia phuong 1a khong
can thiét’.

Vé céap, téng dat, théng bao van ban té tung
qua dich vu buu chinh:

Theo khoan 2 biéu 175 BLTTDS, viéc cép, téng dat,
thong bao van ban t6 tung qua dich vu buu chinh phai
bang thu bao ddm va cé xac nhén ctia ngudi nhan van
ban t6 tung. Tuy nhién, phuong thiic cp, tdng dat
nay trén thuc t€ it dugc ap dung vi nhiing ly do sau:
Thit nhdt, cic phiéu gtii theo mau ctia buu chinh hién
nay ap dung cho moi déi tugng yéu cdu dich vu. Vi
vay, trong phiéu gtii, Toa an chi c6 thé ghi thong tin
rat han ché vé vin ban t6 tung tai phan “Néi dung buu
gtii” nhu: Gidy triéu tap; Thong béo thu ly; Quyét dinh
xét xt ... ma khong thé€ ghi cic thong tin chi tiét vé
van ban té tung nhu: s6 hiéu, ngay thang ban hanh
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ciing nhu thoi gian triéu tap, moi duong su, nguoi
tham gia t6 tung khdc, dong thoi khong c6 muc yéu
cdu nhan vién buu dién phai giao tin tay cho ngudi
dugc tdng dat. Do do6, trong phiéu bdo phat ma buu
chinh chuyén vé cho Toa dn khi gtii thanh cong chi thé
hién da chuyén phét vin ban t6 tung 1 gidy triéu tap,
gidy mdi, ban an, quyét dinh hay tai liéu khac. biéu
nay dan dén viéc Toa an khong thé stt dung phiéu bio
phét nay nhu bién ban téng dat do con thiéu nhiéu
thong tin.

Tha hai, nhén vién buu dién khi phét thu bao dam
dén nguoi nhéan thi khong kiém tra ching minh nhén
dan va yéu cdu ky tén ghi rd ho tén. Do d6, kho c6 thé
xac nhédn van ban t6 tung da dugc guii dén ding ngudi,
nhiéu trudng hgp Toa an phét hién chii ky trong phiéu
bao phat khac véi chii ky ctia duong sy tai cac bién ban
hoa giai thi duong su khai nhin do ngudi nha ky thay
vao phiéu bao phat. Lé ra, viéc cép, tdng dat, thong
bdo vin ban t6 tung qua dudng buu dién 1a mot quy
dinh hét stic thudn tién, tiét kiém dugc thoi gian, cong
stic cia ngudi tién hanh t6 tung lan duong su. Tuy
nhién, khi 4p dung thi con nhiéu han ché do nhiing ly
do viia néu.

Vé cap, téng dat, thong bao van ban té tung
bang phuong tién dién t:

Viéc cép, tong dat, thong béo bing phuong tién dién
tt 1a mot trong cac phuong thiic cdp, tong dat, thong
bdo hién dai trong chién lugc cai cach tu phap nhung
it dugc ap dung vdéi cac ly do:

Tht nhit, theo NQ 04/2016/NQ-HDTP thi phuong
thiic nay chi dugc dp dung khi duong su chu dong
trong viéc dang ky stt dung thi Toa 4n m&i c6 thé cép,
tong dat, thong bdo biang phuong tién dién ti. Dong
thoi, thu tuc vé viéc ding ky van con tuong déi kho
khén va chua thé thuyc hién hoan toan tryc tuyén khi
ma duong sy phai tryc tiép dén Toa an d€ xdc thuc
thong tin dang ky thi Toa 4n mdi cé thé cép, tong
dat, thong bdo bing phuong tién dién tt cho ho dugc.
Dong thoi, hién nay van chua c6 quy dinh huéng dan
cho trudng hgp ngudi khoi kién, ngudsi tham gia td
tung da dang ky thanh cong viéc dugc cip, téng dat,
thong bdo bang phuong tién dién ti thi Toa dn ¢ can
phai cép, tong dat, thong bdo truc tiép cho ho nita hay
khong.

Thi hai, 1a vin d€ ha ting ky thuit. Hién nay trén
website ctia Toa dn nhan dan t6i cao van chua cé biéu
mau ding ky cdp, téng dat, thong bdo bing phuong
tién dién tt. COng thong tin dién td ctia Toa an hién
nay chti yéu chi d€ st dung lién lac, bdo cdo gitta cac
Toa an v6i nhau va do bo phan Vin phong quan ly. Do
d6, néu Thdm phdan hodc Thu ky Toa én mudn thuc
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hién viéc cép, tong dat, thong bdo bing phuong tién
dién td phai thong qua bd phin vin phong, 1am cho
viéc cp, tong dat, thong bdo khong phat huy hiéu qua.
Thit ba, viéc cdp, tong dat, thong bdo bang phuong
tién dién ti khong dat dugc két qua nhu y trong
truong hgp duong su vi ly do bat kha khang khong
thé kiém tra va nhan dugc thong diép dit liéu dién ti
ctia Toa an. Vi du: duong su di cong tic dén ving
héo lanh khong cé internet, tai khoan déng nhép ctia
duong su bi hack.

Vé cap, tdng dat, théng bao van ban té tung
cho duong su tai tru sé Toa an:

Truong hop duong sy 1a ca nhan dén try s& Toa an
d€ nhan vin ban t6 tung thi ngusi thyc hién viéc tong
dat giao vin ban t6 tung cho ho. Tuy nhién, bién phap
tong dat, thong bao vin ban t6 tung nay c6 nhiing han
ché nhu sau:

Thit nhét, Toa an khong thé cép, tdng dat, thong béo
van béan t6 tung cho ngudi tham gia t6 tung khi chua
ddm bdo vé thoi han do luat dinh. Chéng han, khi
duong su la ca nhin nhan dugc Thong bao thu ly vu
n thi Toa 4n khong thé cdp, téng dat, thong béo van
ban t6 tung khac khi ho ¢6 15 ngay d€ phan hoi vé
viéc Toa an thu ly vu dn. V& nguyén tic, Toa én chi c6
thé téng dat Gidy triéu tip hodc Thong béo vé phién
hop tiép can viéc cong khai chiing ct va hoa giai khi
duong sy ndp van ban y kién phan hoi Thong bao thu
ly vu an. Tuong tu, khi duong su tham gia hoat dong
hoa giai vu 4n, c6 thé dugc tong dat Thong bao do vé,
Thong béo dinh gid hodc Quyét dinh dua vu 4n ra xét
xt hodc Quyét dinh hoén phién toa khi Toa 4n hoan
phién toa.

Thtt hai, duong sy tit chéi nhin van ban t6 tung hodc
nhan védn ban t6 tung nhung ti chéi ky vao bién ban
giao nhan. BLTTDS va cic van ban huéng dan thi
hanh chua quy dinh vé trudng hop nay va c6 nhiéu
quan diém vé quy dinh trén.

Quan di€m thit nhét cho ring, nén xem viéc duong
su ti chdi nhén van ban t6 tung hodc nhén van ban to
tung nhung tit chdi ky vao bién ban giao nhan tai Toa
an la hanh vi duong sy ti ch6i nh4n vén ban t6 tung
theo quy dinh tai khoan 4 Biéu 177 BLTTDS.

Quan diém tht hai cho ring, trong trudng hgp nay,
can bo Toa an phai lap bién ban va phai cé xac nhan
ctia ngudi chiing kién bang chit ky hodc yéu cu Kiém
sat vién cung cdp chiing kién va ky xac nhin. Néu
khoéng ¢ ngudi chiing kién thi cdn bd Toa an 14p bién
ban vé viéc khong tién hanh téng dat dugc van ban t6
tung 10,

Quan diém ctia nhom tac giad cho ring, quan diém
thit nhat pht hgp hon véi quy dinh ctia phap luét t6

tung dan sy hién hanh nhung lai khong hgp ly khi
xt ly tinh huéng; quan diém thd hai hgp Iy khi xt 1y
tinh huéng nhung phap luat lai khong quy dinh r6 vé
truong hop nay.

KIEN NGHI HOAN THIEN

Tu nhing vuéng mac, bit cdp da phéan tich trén,
nhom téc gia dua ra 02 nhom kién nghi cu thé d€hoan
thién quy dinh phép luét vé cdp, tong dat, thong bio
van ban t6 tung cho ngudi tham gia t6 tung la cd nhan,
gom: (i) cc kién nghi vé stra d6i, b sung quy dinh
phép luét; (ii) nhém cac kién nghi d4p dung phuong
tién khoa hoc ky thuét hién dai.

Kién nghi stta ddi, b6 sung quy dinh cua
phap luat

Thi nhét, d6i véi viée ky tén, diém chi khi nguoi
tham gia t6 tung la cd nhin nhan vin ban t6 tung
tryc tiép cin sta d6i khodn 1 biéu 175 va khoan 2
biéu 177 BLTTDS theo hudéng b6 sung quyén diém
chi ctia ngudi nhan vin ban t6 tung. Déi véi duong
su la ngudi bi khuyét tat hodc khiém khuyét co thé
khong thé ky tén hodc diém chi nén ap dung tuong
tu quy dinh tai diém ¢ khoan 2 Diéu 189 BLTTDS [,
trang 52]. Theo d6, nguai thuc hién viéc cip, tong dat,
thong bdo van ban t6 tung phai truc tiép chuyén giao
cho nguoi dugc cdp, tdng dat, thong bao van ban t6
tung c6 lién quan. Ngudi dugc cdp, tong dat, thong
bdo phai ky nh4n vao bién ban hodc s6 giao nhén
van ban t6 tung. Trong trudng hop nguoi dugc cdp,
tong dat, thong bao 1a ca nhan nhung khong biét chi,
ngudi khuyét tt nhin, ngudi khong thé ty minh ky
nhén vao bién ban hodc s6 giao nhan vin ban té tung
thi phai c6 ngudi c6 du nang luc t6 tung dan sy lam
chiing. Nguoi lam chiing phai ky xac nhan vao bién
ban hoic s6 giao nh4n van ban td tung.

Th hai, d6i v6i viéc xac nhan trong bién ban cép, tdng
dat, thong bao van ban t6 tung, nhom tac gia ing hd
quan diém khong can phai c6 xdc nhan va con ddu cta
UBND hoéc Cong an xa phuong tai dia phuong thuc
hién viéc cép, tong dat, thong bdo van ban t6 tung.
B&i vi, trong céc quy dinh vé thdim quyén ctia UBND
va Cong an khong c6 quy dinh vé€ xdc nhan néi dung
nay. Nhiing ngudi thuc hién viéc cdp, tong dat, thong
bdo van ban t6 tung 1a nhitng ngudi da qua dao tao va
hiéu rd hiu qua phap ly ctia viéc cdp, tong dat, thong
béo vin ban t6 tung khong dung ciing nhu viéc bao
dam quyén valgi ich hgp phéap cta duong sy khi tham
gia to tung. Viéc xac nhan ctia UBND hodc Cong an
ton kém thoi gian, khong ap dung thong nhat trong
nganh Toa an va c6 thé khong dugc UBND hoac Cong
an chdp nhéin do khong dung thdm quyén, khong co
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chit ky mau ctia duong su hodc UBND chi déng y xac
nhan nhung 13 xdc nhén chi ky ctia dai dién t6 dan
phé chit khong xdc nh4n ndi dung bién ban. b¢ 1a
chua ké, can bo tu phép dia phuong, dai dién t6 dan
phd, Cong an xa phudng, thi trin khong thé truc tiép
x4c nhan viéc cp, tong dat, thong bao van ban t6 tung
cho duong sy tai noi cu tra vi ho phai thuc hién nhiém
vu cia minh do don vi giao.

Thtt ba, b6 sung quy dinh d6i véi phuong thiic cép,
tong dat, thong bdo vin ban t6 tung cho duong su tai
tru sé Toa an. Theo nhém tac gia, khi duong sy khong
d6ng y nhén hodc ky nhén vao bién ban hodc s6 giao
nhén vin ban t6 tung thi can bd Toa 4n tién hanh lap
bién ban c6 sy xac nhan ctia can b Toa an khac khong
tham gia giai quyét vu viéc dan sy hodc dai dién Vién
ki€m sat. Pay cingla quan diém dugc trinh bay trong
Tap bai giang dao tao nghiép vu thu ky Toa an ctia Hoc
vién Toa 4n thudc Toa 4n nhin dén t6i cao.

Ki€n nghi ap dung phuong tién khoa hocky
thuat hién dai

Trong sy bung nd cta cudc cdch mang cong nghiép
4.0, mot s6 hé thong Toa an trén thé gidi da 4p dung
phuong thtic cip, tong dat, thong bao vin ban t6 tung
cho nguoi tham gia td tung cé hiéu qua va nhanh
chéng. Ching han, hé théng Toa 4n lién bang Uc da
x4y dung va dua vao st dung hé théng Toa an dién
tli (eCourt) !, Trung Quéc thi diém thanh lap Toa én
tryc tuyén xét xtt cac vu 4n tai Hang Chéu, Bic Kinh
va Quang Chau 2. Tai Viét Nam, viéc cdp, téng dat,
thong bao véin ban t6 tung cho ngudi tham gia t6 tung
béng phuong tién dién ti da dugc quy dinh tai NQ
04/2016/NQ-HDTP. Bay la co s phép ly d€ xay dung,
phét trién viéc cdp, tong dat, thong bdo vin ban t6
tung va xét xt tryc tuyén sau nay. Theo nhom téc gia,
Toa an nhan déin t6i cao nén xay dung ting dung “Toa
dn truc tuyén” phat trién trén co s& di liéu va website
cta Toa 4n nhén dan t6i cao, trong d6 ¢é ting dung
cdp, tong dat, thong bdo van ban t6 tung cho ngudi
tham gia t6 tung.

Kién nghi nay dya trén cac yéu t6 dang cé nhiéu thuin
lgi sau:

Thitt nhét, hién nay, hau hét ngusi dan déu c6 dién
thoai thong minh va mang di dong hoat dong 24/24,
viéc st dung cac ting dung (app) dién thoai cling tré
nén phé bién. Dong thoi, ciing véi viéc Nha nudce
dang ddy manh thyc hién viéc cip cin cudc cong dan
¢6 gén chip thi viéc dinh danh d6i v6i duong su va xac
thuc tai khoan trén website va ting dung “Toa 4n truc
tuyén” ciing tré nén dé dang va thuén lgi hon. Cu thé,
khi dang ky tai khoan thi duong su cdn ndp dinh kem
bang scan cén cudc cong dan, don yéu cdu co chit ky
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trén hé thong. Sau do, can bd Toa an cb thé xdc thuc
thong tin qua ma QR code phia d4u cin cudc cong
dan.

Thi hai, khi Toa an cép, tong dat, thong bdo vin ban
t6 tung cho ngudi tham gia t6 tung, cdn bo Toa 4n chi
can scan vin ban (dinh dang *.pdf) va gtii cho duong
su. Viéc dp dung phuong thiic cép, tdng dat, thong
bdo van ban t6 tung nay viia tiét kiém chi phi in 4n,
thoi gian, tht tuc tong dat, vita nang cao hiéu qua giai
quyét vu viéc dan su. Tuong ting véi viéc Toa an cép,
tong dat, thong bdo vin ban t6 tung bing phuong tién
dién tu, duong su sé nhan dugc thong béo gan nhu
ngay lap tlic qua tGing dung trén dién thoai va c6 thé
phén hoi thong tin da nhan dugc cho Toa dn bing ting
dung (app) dién thoai da cai dit. Puong su van dugc
bao Iuu quyén nhan vin ban t6 tung (dang vin ban
gidy) néu c6 yéu ciu. Diéu nay viia dam bao yéu td
bao mét thong tin riéng tu cho duong sy, tinh kip thoi
trong viéc nhén, phan héi thong tin d€ duong su thuc
hién quyén va nghia vu t6 tung clia minh; viia dam
bao cho viéc cép, tong dat, thong bao van ban t6 tung
cho ngudi tham gia t6 tung ctia Toa an hiéu qua.

KET LUAN

Hoat dong cép, tong dat, thong bdo van ban t6 tung 1a
mot trong nhiing hoat dong hét stic quan trong trong
qué trinh gidi quyét vu viéc dan sy tai Toa 4n. Hoat
ddng nay gép phan bao dam cho vu viéc dan sy dugc
tién hanh dung thoi han, tht tyc t6 tung, dé tit do
duong su c6 co sd thuc hién diy du nhiing quyén va
nghia vu t6 tung ctia minh. Tuy nhién, cac quy dinh
hién hanh ctia BLTTDS vé cép, tong dat, thong bao
van ban t6 tung d6i v6i cd nhan van con ton tai mot s6
bat cap dan dén viéc thuc hién trén thuc té gip nhiéu
kho khin.

Trudc hét, d6i voi nhiing bat cap clia quy dinh phap
luat, cin phai sta d6i khoan 1 Diéu 175 va khoan 2
biéu 177 BLTTDS theo hudng b6 sung quyén diém
chi ctia ngudi nhin van ban t6 tung. Bén canh dé la
viéc b8 sung quy dinh vé cdp, tong dat, thong bdo van
ban t6 tung cho duong sy tai tru s6 Toa an. Cung véi
do, viéc ban hanh van ban hudéng dan cu thé d6i véi
bién ban toéng dat c6 yéu ciu hodc khong yéu ciu xac
nhén va con ddu ciia UBND hodc Cong an xa phuong
la hét stic can thiét d€ bao dam tinh théng nhat cta
viéc ap dung.

Bén canh do, trudc sy bung né cta cudc cich mang
cong nghiép 4.0, viéc ap dung phuong thiic cip, tong
dat, thong bdo vin ban td tung bang phuong tién dién
tt, cu thé xay dyng va phit trién Gng dung “Toa an
tryc tuyén” la vin d€ can dugc can nhdc vi nhiing
thuan lgi trong qué trinh thuc hién Chuong trinh
Chuyén d6i s6 Qudc gia, ciing nhu viéc tiéc kiém thoi
gian, cong stic va chi phi cho duong sy, Toa an.
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DANH MUC TU VIET TAT

BLTTDS: B6 luét T6 tung Déan su s6 92/2015/QH13
nam 2015, sta d8i b sung ndm 2019.

NQ 04: Nghi quyét 04/2016/NQ-HDTP ngay
30.12.2016.

TAND: Toa 4n nhan dan

UBND: Uy ban nhan dan

XUNG DOT LOI iCH

Bai viét nay chi phan dnh quan diém cd nhan cua
nhoém tic gia, khong phan anh va/hodc dai dién cho
quan diém ctia Khoa Luét - Trudng Pai hoc Kinh té
- Luét - Pai hoc Qudc gia Thanh Ph6 H6 Chi Minh;
Toa 4n nhan dan cdp cao tai Thanh Pho H6 Chi Minh;
Poan luat su Thanh Phé H6 Chi Minh.

PONG GOP CUA CAC TAC GIA

Tac gia Mai Hoang Phudc chiju trach nhiém néi dung:
1. Dt vin d&; 2. Quy dinh phap luét vé cdp tdng dat
van ban t8 tung cho cd nhan; 4. Kién nghi hoan thién.
Tac gia Phan Thanh Hung chiju trach nhiém néi dung:
3. Nhiing bt cap trong quy dinh vé cdp téng dat van
ban t6 tung cho nguadi tham gia t6 tung la ca nhan; 5.
Két luan.
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To begin with, that the society and the economy are fastly developing precipitates a number of
disputes necessary for settlements. Of dispute resolution methods including Mediation, Negoti-
Use your SmartPhO“t‘ to scan this ation, Arbitration, and Court, Court is still a traditional method widely chosen by parties, which is
QR code and download this article evidenced by the increase in the quantities of cases over the years. However, given that the re-
quirement of the society is the timely settlement, it has placed more pressure on court officers. The
issuance, delivery, and announcement of procedural documents are three of the most important
factors in the civil procedure. The requirement of this activity encompasses ensuring the time limit
of the provisions for the proceedings and fully implementing the procedure, enabling parties to
exercise their legal rights and obligations. However, shortcomings in the issuance, delivery, and
announcement of procedural documents have not been resolved. In addition, in the context of
the booming industrial revolution 4.0, the application of information technology and digitization
has been placed on the procedure for issuing, serving and notifying procedural documents to cre-
ate favorable conditions, saving time and costs for parties and Court. The article aims to analyze the
current provisions of the Civil Procedure Code on the provision, delivery, and notification of proce-
dural documents to individuals, thereby proposing certain recommendations to refine Vietnamese
law in the given field.
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