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ABSTRACT

Enabling the use of future receivables as collateral to access to credit is highly economically mean-
ingful, as its development is for one thing to assist businesses and individuals to access the capital
easily with movable assets to be accrued in the future, and for another thing to encourage lending
by reducing the financial vulnerability of lenders. In Vietnam, the recognition of future objects as a
form of property eligible to be used as collateral since the 2005 Civil Code has had positive impacts
on business financing. However, the term ““future objects" does not explicitly cover all types of
assets to be formed in the future such as future property rights not categorized as eligible collat-
erals. This shortcoming later has been revised and supplemented under Decree 163/2006/ND-CP,
amended by Decree 11/2012/ ND-CP (Collectively Decree 163) which permits the creation of secu-
rity over both existing and future receivables. The 2005 Civil Code has been replaced by the 2015
Civil Code, and it is necessary to revise or replace Decree 163 to reflect the changes in the Civil Code
and the new practice. Vietnamese Government has been collecting comments for a draft decree
on security measures to replace Decree 163, and this article aims to analyze the legal schemes in
the former and current Civil Code regarding the use of future receivables as security for perfor-
mance obligations in comparison with the regulations of Japanese laws on the same matters. The
author will try to provide suggestions drawing from Japanese lawmaking for reforming Vietnamese
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INTRODUCTION goods, or services. Receivables, as an asset, can be as-

Immovable assets, particularly land, are probably the
most commonly used form of collateral in secured fi-
nancing since the collateral realization upon default
by the debtor is more often than not guaranteed.
However, land, the important but limited natural re-
source, is not always available for individuals or en-
terprises, especially small and medium-sized enter-
prises, to offer as security to lenders. Besides, since
the recent crisis of credit market based on real es-
tate has, to some extent, discouraged creditors to ex-
cessively rely on real estate as collateral, many coun-
tries start to recognize a wide range of asset selection
of collateral rather than real estate, thereby granting
chances for businesses to access to finance with the
available movable assets to expand their business and
simultaneously to reduce the risk borne by lenders
thanks to realization of collateral in case of default.

Among movable properties, receivables undoubtedly
become more important, particularly for small com-
panies, as they usually cover a high proportion of a
company’s assets. In a company, receivables mean
claims held against customers and others for money,

signed and utilized as collateral to secure the perfor-
mance of obligations. Receivables may be accrued re-
ceivables or future receivables. An accrued receivable
(existing receivable) is a receivable that arises upon
or before the conclusion of the security agreement
and a future receivable is a receivable that arises af-
ter the conclusion of the security agreement. Future
receivables, if utilized as collateral, bring many bene-
fits for debtors as debtors may take advantage of their
future supply contracts, lease contracts, service con-
tracts, etc. to access credit easily. In practice, fu-
ture receivables are still used by businesses as collat-
eral for secured loans. For example, in financing for
commercial housing projects, banks often accept in-
vestor’s collateral that are future receivables arising
out of selling eligible housing.”

2 Joel G. Siegel, Jae K. Shim. Dictionary of Accounting Terms.
Barron’s Educational Series, Inc; 2005. 682.

Vinh TQ, Giang BD. Suggestions for the draft decree on secured
transactions: a viewpoint from secured credit practice (Mot s6 gop y
cho du thdo nghi dinh vé giao dich bdo ddm: goc nhin tu thuc tién
cdp tin dung c6 bdo dam). Banking Review 2016. 21.

Cite this article : Hai L D P. The legal aspect of security over future receivables in Japan and sugges-
tions for Vietnam. Sci. Tech. Dev. J. - Eco. Law Manag.; 4(3):872-879.
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In Vietnam, receivables, whether existing or future,
are regarded as a form of debt-claims.© Therefore,
the statutory framework applicable to debt-claims is
technically the same as that of receivables. Under the
2005 Civil Code, the debt-claim is regarded as a prop-
erty right that can be utilized to secure performance
4" Notably, this Code only enabled enti-

ties to use future objects to secure the performance

obligations.

of the obligation.® In other words, other types of fu-
ture assets, such as the future property right does not
fall into the scope of eligible collateral. This limitation
later has been supplemented by Decree 163, which
permits the creation of mortgage over debt-claims, in-
cluding existing or future debt-claims. Despite the ef-
forts of lawmakers, the legal framework for the secu-
rity over future property, particularly future receiv-
able, provided under Decree 163 has not been as effec-
tive as expected to resolve the shortcomings arising in
practice. A number of underlying issues remain un-
touched by Decree 163, thereby causing a lot of diffi-
culties for businesses in the course of implementation.
In Japan, although the security interest in future re-
ceivables was not officially recognized in Act No. 89 of
dated April 27, 1896 (the Japanese Civil Code) and it
was left to the interpretation of the legislation, a judi-
cial precedent recognizing transfers of future receiv-
ables in 1999 marked a turning point in the secured
transactions area.! Until recently, the Act to Partially
Amend the Japanese Civil Code, which will come into
effect on April 1, 2020, expressly provides that fu-
ture receivables can be pledged or transferred.® The
Japanese and Vietnamese legal regulations on securi-
tization of future receivables share some similarities,
though there are also divergences such as third party
effectiveness, priority rule among competing claims,
and recognition of security made notwithstanding an
anti-security clause.

OVERVIEWS OF SECURITY
INTERESTS OVER FUTURE
RECEIVABLES IN JAPAN

The prevailing Japanese Civil Code provides that the
pledge over receivables shall take effect by the delivery

“Under clause 1.1, point d, Circular 04 dated 17 May 2007 of the
Ministry of Justice, a transfer contract of the debt-claims includes
debts arising from contracts, for example, loan contracts, lease con-
tracts, sales contracts, services contracts, and other legal bases.

4 See Article 322.1 of the 2005 Civil Code.

€See Article 320 of the 2005 Civil Code.

fSupreme Court, 29 Jan. 1999, Minshu 53-1-151.

8See Article 364 and Article 466 para. 6 of the Act to Partially
Amend the Japanese Civil Code.
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of the instrument evidencing it is required for its as-
signment.h Nevertheless, in the case of future receiv-
ables, which do not accrue at the time of the transac-
tion, obligors can not use it for the pledge as the re-
quirement for delivery of such instrument. The same
with a mortgage, although the possession of the prop-
erty is not transferred to the obligee,' the Japanese
Civil Code only limits the object of the hypothec to
ownership of immovable and superficies and emphy-
teutic over landJ In other words, the hypothec over
the movable is not acknowledged by the Code, except
for certain limited movables.*

Having said that, there are two additional types of se-
curities so-called atypical real security, including ti-
tle transfer security and preliminary registration se-
curity!. These security interests have developed out
of business practice and are recognized as security by
both case law and academic views to fill the gaps in
the Japanese Civil Code regarding the security over
movables which allows a debtor to use the property
until he repays the debt?. The title transfer security
(security assignment) is a type of a mortgage arrange-
ment, in which the ownership of secured property is
transferred directly to the lender until the debt is dis-
charged in full, but the possession of the property to
use the secured assets remains with debtors>.! Given
that, the security over future receivables, which has
by nature not formed yet at the time of the transac-
tion, may be created in form of security assignment
because it is not possible to transfer the possession of
the collateral to the obligee.™ On the other hand, legal

hSee Article 363 of the Japanese Civil Code.

iSee Article 369 of the Japanese Civil Code.

i According to H. Oda, the reason for this limitation is because
there is no way to publicize the existence of a mortgage over mov-
ables, and in case that the mortgages over movables were allowed, the
interest of those who purchase movables could be seriously harmed.
See Oda H. Japanese Law. Oxford: Oxford University Press. 3ed;
2009; p. 176.

KIn fact, at present, although there are certain types of movables
can be mortgaged according to the specific laws such as the Law in
Hypothec over Automobiles, and the Law on Hypothec over Facto-
ries, future receivables still cannot be mortgaged under the prevailing
Japanese Civil Code.

In Vietnam, although there is the controversy of assignment as a
form of security, the judicial precedents are considered assignment is
not a form of security assignment subject to the current law and con-
sequently, the assignee would not be viewed as a secured creditor. For
more information, see Dai DV. Law of Obligations and Security Obli-
gation Performance Security: Judgments With Comments: Chapter
2 (Luét Nghia Vu Va Bao Pam Thyc Hién Nghia Vu Viét Nam: Ban
An Va Binh Luan Ban An: Tap 2). Hong Duc Publisher; 2017; p.
872-886.

™In the Judgment dated January 26, 1996, the Osaka High Court
allowed the obligor to use the collective receivables consisting of
present and future receivables to hypothec for the creditors over the
obligation. This case again asserted that the security over future re-
ceivables may be created by the security assignment. Case to seek
receivables to be assigned. 54 Minshu, 4, 1562 (Osaka High Court,
26 Jan. 1996, Minshu 54-4-1562).
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normative documents, that is, the Act on Special Pro-
visions, etc. of the Civil Code Concerning the Perfec-
tion Requirements for the Assignment of Claims con-
forms with the judicial precedent by recognizing the
transfer of future receivables and provides the regis-
tration of the transfer of receivables as a kind of per-
fection requirement.

Until recently, the Act to Partially Amend the Japanese
Civil Code allows the future receivables to be pledged
or assigned in the same way as existing receivables.

CURRENT LEGAL FRAMEWORK FOR
TAKING SECURITY OVER FUTURE
RECEIVABLES IN JAPAN

The identification requirement

The future property is usually regarded as uncertainty
and high risk in practice because it is by nature a prop-
erty that has not existed yet at the time of transaction.
That explains why the future property, to become col-
lateral, often needs numerous documents proving its
future appearance and its future ownership by the se-
curing party.

In Japan, security assignments over future receivables
have been recognized since the Japanese Supreme
Court’s Judgement on January 29, 1999. In this case
where A-a physician entered into a contract with Y-
Leasing Company, of which A transferred to Y his
right to claim medical fees owed to A from B- the So-
cial Insurance Medical Fee Payment Fund for eight
years and three months. Notice of this assignment
was given to B by a deed bearing fixed date. Nev-
ertheless, the validity of this contract was later chal-
lenged by the X - the State of Japan for the reason that
part of the contract pertaining to those claims to pay-
ment of medical fees was to fall due more than one
year after the transfer started. However, the Supreme
Court dismissed a one-year limitation and upheld the
eight-year validity of the assignment of the future as-
sets as agreed by the parties, starting from the exe-
cution of such assignment. It is noted that such as-
signment is only valid under the condition that it ad-
equately defined the starting and ending of the term
under which future receivables would be assigned®.
To some extent, this judicial precedent has laid down
the essential requirements for a future receivable to
be specified, for example, by the reasons for and the
time of their accrual or the amount subject to the as-
signment. If several receivables to be assigned that
emerge or accrue within a stipulated future period,
the receivables to be assigned are identified by provid-
ing for the commencement and expiration of the ac-
crual of receivables.” In addition, the Supreme Court

"Supreme Court, 29 Jan. 1999, Minshu 53-1-151.

also ruled that the validity of the future receivable will
not be affected by the low likelihood of the accrual of a
receivable.® Nevertheless, the judicial precedent also
implied that if a security agreement is determined to
be against public policy, the effectiveness of part or
all would be negated. More specifically, if a security
agreement permits an assignment that would socially
be considered a greatly unfair detriment to the busi-
ness activities of the obligor, and the transfer of the fu-
ture receivables, if approved, would entitle the trans-
feree an unfair preference over other creditors of the
obligor.?

Ban on non-assignment or security clause

In practice, parties in the receivable contract, partic-
ularly large companies with sufficient credit strength
do not want to use rights under the contract to trans-
fer or to be secured for other obligations. Therefore,
the contracting parties usually put a non-assignment
and security clause which prohibits the security of
the contract right, such as rights to payment, for the
other obligation as the obligor may not wish to change
obligee.

In Japan, the Civil Code recognizes the validity of
the anti-assignment clause, provided, however, that
the anti-assignment will be ineffective against a third
party assignee who did not know of the existence of
the anti-assignment clause.4 This approach seems un-
reasonable, according to T. Uchida, as “an agreement
between the obligee and obligor can deprive a right of
its alienability”>. After the Act to Partially Amend
the Japanese Civil Code, the assignment of a receiv-
able will be effective notwithstanding any agreements
that prohibit or restrict a transfer of receivables.” The
preclusion of contractual prohibitions aims to help
businesses raise funds by securing receivables as col-
lateral in a lending arrangement. Besides, to pro-
tect the obligor’s interest in not permitting any third
party to become a contracting party, the Amend-
ment grants the obligor the right to not perform the

°This principle later was abided by the Osaka High Court in the
Judgment of 26 January 1996. The Osaka High Court ruled that the
amount of receivables secured by the Promise may increase or de-
crease in the future but it will be finally determined at the time when
its intention to cause the promise to be fulfilled is declared. There-
fore, the fact that the amount of receivables was not determined at
the time when the Promise was made does not affect the validity of
the Promise, as the judgment states. See Osaka High Court, 26 Jan.
1996, Minshu 54-4-1562.

PSupreme Court, 29 Jan. 1999, Minshu 53-1-151.

9Article 466 para. 2 of the Japanese Civil Code

"Article 466-6 of the Act to Partially Amend the Japanese Civil
Code provides that a claim may be assigned; provided, however, that
this does not apply if its nature does not permit the assignment. Even
if a party to a claim manifests the intention to prohibit or restrict the
assignment of the claim, the validity of the assignment of the claim is
not impaired.
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payment obligation to a third party such as the as-
signee that was aware or fail to become aware due
to gross negligence, of the manifestation of intention
to restrict assignment was made, and assert defences
that work to extinguish the transferred receivable or

claim®.

The attachment and perfection

The security over the receivable, whether existing or
future, is by nature not a bilateral relation, but a tri-
lateral legal relationship between the mortgagor, the
mortgagee and the underlying debtor of the receiv-
able. Therefore, in a security agreement, if the attach-
ment is to some extent viewed as the moment when
the security enforceable against the relevant debtors,
the perfection of the security is an additional step re-
quired to be taken related to a security interest to
make it effective vis-a-vis the third parties’ claim to
the collateral.

In Japan, security assignment over receivables,
whether existing or future, shall take effect imme-
diately from the assignment date?. Concerning
assertion of the security assignment over future
receivables against applicable obligors, the method
is the same as would be applicable for receivables
already arisen. Accordingly, to perfect the security
assignment of the receivable with respect to debtors,
the securing party - assignor may give notice of the
security assignment to the obligor, or obtaining an
acknowledgment from, each obligor. Prior to giving
notice, the debtor will only pay the debt amount to
the original creditors (the assignor) on the ground
of receivables. The requirement to give notice to
the debtor is therefore purposely to make sure that
the debtor will know whom to pay to. In Japan, the
assignee is not entitled to give notice of the security
assignment to the debtor (Article 467 para. 1 of the
Japanese Civil Code). In other words, the assignee’s
notice shall be ineffective. For instance, in the case
where the assignor goes bankrupt before giving
notice of the assignment to the debtor, subsequently,
the assignee cannot perfect the assignment against
the debtor.*

Under the legal landscape of Japan, the requirements
for perfection against the other parties other than
obligors seem stricter than the perfection against ap-
plicable debtors. As to the rules on perfection against

* In this case, the assignee cannot claim the debt directly against
the debtor but can only participate in the distribution procedure of
the bankruptcy assets as an unsecured creditor. See Woo-Jung J.
The Assignment of Receivables under the Chinese Contract Law and
Some Suggestions. Peking University Journal of Legal Studies 2012;
3:119.
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the third parties (other than obligors), two systems are
coexisting in Japan. The first system is similar to the
French system and Article 9.1.11 of the UNIDROIT
Principles, according to T. Uchida®. The assignor
must use an instrument (a certificate) with a fixed date
for the notices or acknowledgments.! Normally, the
notary will either stamp a date on the document or
notice or acknowledgment will be sent by certified
mail associated with a certificate of receipt.Because
the notarization was never an essential condition for
perfection in receivables, especially when the assig-
nor needs to make the notice of the securitization too
many debtors, it is very expensive and burdensome”.
Thus, in 1993, the Law for Regulating Business for
Specific Claims, Act No 77 of 1992 (MITI Securitiza-
tion Law) was passed.

It allowed the assignor to perfect the security assign-
ment relating to obligors and other third parties to be
accomplished by the public notice in newspapers*.
The second way for the successive security assign-
ment of future receivables, as to the third parties other
than relevant debtors in the Perfection Law in 1998
required companies to file an electronic registration
with the Legal Affairs Office of the Japanese govern-
ment. In this context, the assignor can simply regis-
ter for the securitization of assets, whether existing or
future, once the securitization of assets is registered,
the security assignment will perfect against the other
third parties. Since the new provision is mainly de-
signed for the business financial use®, the registra-
tion regime contemplated in the Perfect Law in 1998
was only applicable to the judicial person (Article 4
para. 1). Nevertheless, it is impossible to register
for future receivables relating to unspecified debtors
in the 1998 Perfection Act. Therefore, the 1998 Per-
fection Law was amended by the Act on Special Pro-
visions, etc. of the Civil Code Concerning the Per-
fection Requirements for the Assignment of Movables
and Claims in 2004 which enabled the registration of
future receivables to unspecified debtors®. As such,
under Japanese law, it is possible to perfect a trans-
fer of future receivable against unspecified debtors as
well as the other third parties through registration.
For existing receivables, the debtor’s name and ad-
dress must be registered (Article 11 para. 2 of the
Perfection Law), however, for future receivables, the
name and address of the debtor cannot be registered
as the debtor of the future receivables cannot spec-
ify at the time of registration. Instead, details of the
contract upon which the future receivable will accrue

See Article 467 para. 2 of the Japanese Civil Code.
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must be registered to specify the contract, and the pe-
riod of the accrual (a commencement and termina-
tion date)®." Although it is quite cumbersome for the
registration of future receivables, Japanese legislators
believed that the registration of such details should
nonetheless be required to specify the receivables®.’
After the effectiveness of the Act to Partially Amend
the Japanese Civil Code, perfection of a pledge over
future receivables will be similar to a security assign-
ment of receivables."

The enforcement of the security over future
receivables

In Japan, the security assignment, rather than pledge
and hypothec, is attractive to creditors because it can
help the creditor avoid the inefficient procedure for
the enforcement contemplated in the Japanese Civil
Code and a chance of confiscating the collateral once
borrowers default®. As a general rule, future receiv-
ables may be enforced only if the securing party has
become the holder of the right to collect receivables.
In case that a receivable does not accrue as it was pre-
viously anticipated, the debt will be settled by way of
the transferee’s pursuit of the transferor for contrac-
tual liability.* For the enforcement of security inter-
ests over receivables, the step is quite simple that the
secured party may directly claim against the relevant
debtor of the receivables or proceed with a private au-
tion '°.Y Tt should be noted that if the amount of debt
(or the appraised amount in case of movable assets)
is less than the obligation, the obligee credits the debt

“See Article 8 of the Perfection Law.

VArguably, Basic Reform Policy promulgated by Civil Code Re-
form Commission in 2009 suggested that Japan should merge two
prevailing systems into a single registration system on the transfer of
receivables to meet the demands of corporate finance with respect to
the transfer of receivables. See Uchida T, Contract Law Reform in
Japan and the UNIDROIT Principles. Uniform Law Review 2011; 16
(3). However, the practitioners criticize that the registration system
seems impractical. In fact, it is not easy to set up a new system enables
people to register their assignment of the claim due to the cost and
privacy concerns. See Kamo A. Crystallization, Unification, or Dif-
ferentiation? The Japanese Civil Code (Law of Obligations) Reform
Commission and Basic Reform Policy (Draft Proposals). Columbia
Journal of Asian Law 2010; 24 (1).

W Article 364 of the Act to Partially Amend the Japanese Civil Code
provides that the creation of a pledge over a claim (including a pledge
over a claim which has not yet arisen) may not be duly asserted against
a third party obligor and other third parties unless notice of the cre-
ation of the pledge is given to that third party obligor in accordance
with the provisions of Article 467, or unless that third party obligor
gives consent to the same.

XSee Supreme Court, 29 Jan. 1999, Minshu 53-1-151

YUnder the Act to Partially Amend the Japanese Civil Code, Arti-
cle 366 provides that the creation of a pledge over a claim (including a
pledge over a claim which has not yet arisen) may not be duly asserted
against a third party obligor and other third parties unless notice of
the creation of the pledge is given to that third party obligor in ac-
cordance with the provisions of Article 467, or unless that third party
obligor gives consent to the same.

amount to the obligor’s obligation. If the debt amount
exceeds the obligation, the obligee must return the ex-
cess to the obligor.”

ANALYSIS OF THE POSSIBLE
HURDLES AND SUGGESTION FOR
IMPROVEMENT IN VIETNAM

In Vietnam, receivables are viewed as a form of debt-
claims, and thus, statutory framework applicable to
debt-claims is technically the same as that of receiv-
ables. The mortgage over receivables, whether exist-
ing or future, shall similarly be governed by the pro-
visions that are applied for the mortgage over debt-
claims.

The lack of guidance on the identification

In Vietnam, Decree 163 and Article 295.2 of the 2015
Civil Code provide that collateral may be generally
described but must be identified in security agree-
ments.*® Therefore, a description of the collateral
becomes one of the requirements of a valid security
agreement '!. It could be reasonably assumed that se-
curity agreement must identify receivables, whether
existing or future, to be enforceable under the law and
the security agreement can be void in case of uniden-
tified collaterals. But for future receivables, it may be
troublesome for the contracting parties to depict the
collateral to identify as well as the registrars for the
registration purpose because we most often than not
cannot identify specific debtors. In the event of the
description of the future claim is insufficient to iden-
tify, the mortgagee, as the secured party would likely
suffer from the damages due to the invalidity of the
mortgage agreement. From the Japanese legislation
and judicial precedents, the Vietnamese law should
recognize the validity of mortgages over future receiv-
ables, provided that at the time of executing the mort-
gage, the future receivables are identifiable. Recom-
mended elements to identify future receivables for the
contracting parties and the registration agency may
include the grounds and duration of accrual of the
receivables, including the starting and ending of the
term under which receivables will be mortgaged.

“In the past, a creditor was entitled to receive full ownership of
the assets regardless of its value. Therefore, the creditor could get the
ownership of the collateral even with a higher value than that of the
loan. It seemed unfair to the debtors whose obligation was secure,
the judgment of the Supreme Court, 25 March 1971 (minshu 25-2-
208) established the rule that the difference between the amount of
the secured loan and the price of the property should be returned to
the debtor. Oda H. Japanese Law. Oxford: Oxford University Press.
3ed; 2009. p. 178-9.

*Previously, Article 10.2 of Decree 163 provided that the general
description of collaterals would not invalidate the secured transac-
tions. However, since the amendment of Decree 163 in 2012, this
provision was removed.
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Therequirement for the notification obliga-
tion

Under Decree 163, it is not required for either the
mortgagee or mortgagor, at the time of execution the
security agreement, to notify debtors of the security
over a debt-claim, whether existing or future. How-
ever, it is legally required that the mortgagee supplies
information on the mortgage agreement over the debt
claim when so requested by the debtor, and in return,
the debtor has the right to request the mortgagee to
provide information on the mortgage agreement of
the debt claim. If no information is provided by the
mortgagee, the debtor may refuse to pay the debt to
the mortgagee. As such, unless the mortgagee proac-
tively notices debtors, there is no way for the rele-
vant debtors to acknowledge the existence of the se-
curity over receivables, even after the future receiv-
ables has officially become the accrued receivables.
Consequently, many cases where the debtor could not
know to whom they should pay the debt to, and subse-
quently the debtor will likely discharge the amount of
debt to the mortgagor, as the original creditor. For ex-
ample, in the Judgment No.89/2016/KDTM-PT dated
July 14, 2016, of the Hanoi High Court, the Court
agrees that the debtor (Ciencol Company) did not
acknowledge of the secured transaction over the re-
ceivable because of the lack of notification from the
mortgagee (the SCB Bank), subsequently, the pay-
ment of the debtor (Ciencol Company) to the mort-
gagor (Nguyen Trai Company) is still effective. There-
fore, the mortgagee could not require the debtor to
repay the debt to the mortgagee'?. In doing so, the
mortgagee will likely suffer from being an unsecured
creditor if the mortgagee does not notify the relevant
debtors about the secured transaction in advance, al-
though it is not a compulsory step under the Civil
Code.

Japanese law provides that the security assignment
shall be deemed as ineffective against the applicable
obligor or any other third parties unless the assignor
gives a notice thereof to the obligor or the obligor
has acknowledged the same.’® Hence, the relevant
debtors would likely know about the existence of the
security interest, and thus they will not discharge the
debt by paying the debt to the securing party (the as-
signor) upon the notification of the assignor. Having
said that, this provision still cannot resolve the short-
coming arising from the practice, where the assignor
does not want to notify the debtor about the secu-
rity assignment because it may prejudice the securing
party’s

bbSee Article 467 para. 1 of the Japanese Civil Code.
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reputation or creditability, and the assignee is not en-
titled to send the notification to the debtor. Conse-
quently, the assignor still reserves the right to collect
the debt 3. To prevent such situation from occurring,
the other countries experience such as France or Ger-
many,“ where both the assignor and the assignee can
give notice of the assignment to the debtor to be per-
fected the secured transaction.

From the above analysis, because the mortgagee usu-
ally has a major interest in avoiding that the debtor
will perform in favour of the mortgagor notwith-
standing the secured transaction, they will initiate
the performance of the notification. Thus, the Viet-
namese law should provide the responsibility of the
mortgagor to notify relevant debtors about the mort-
gage promptly after the time of execution of the mort-
gage. Also, the mortgagee may, at its discretion, no-
tify the relevant debtor about the security over the re-
ceivables. Concerning future receivables, in the case
where it is impossible to identify the specific debtors
at the time of execution the mortgage, after the ac-
quisition of the future receivables, the mortgagor shall
notify the relevant debtors immediately of the secured
transaction and the mortgagee also has the same right
and obligation to notify relevant debtors as applicable
to the existing receivables.

Perfection against third parties

Under Vietnamese law, for a mortgage over receiv-
ables, whether existing or future, to be effective via-
a-vis third parties, there is no choice but to register
the mortgage (Article 319.2 of the 2015 Civil Code).
If a receivable is mortgaged for many obligations, the
conflict of interests among the secured parties shall
be settled as follows: (i) If all types of security mea-
sures are registered, the priority shall be determined
subject to the order of registration of security mea-
sures. (ii) If there is no registration of the security
measures, the preference shall be established subject
to the order of execution of the security agreements
(Article 308 of the 2015 Civil Code). Therefore, the
priority shall be subject to the chronological order of
registration of the mortgagee rather than the order in

“The French Civil Code provides that where, before the debtor has
been given notice by the assignor or the assignee, the debtor has paid
the assignor, he is lawfully discharged (Article 1691). From the Ger-
man legal perspective, the Civil Code provides that if the obligee no-
tifies the obligor that he has assigned the claim, he must allow the no-
tified assignment to be asserted against him in relation to the obligor,
even if it does not occur or is not effective. It is equivalent to notice
if the obligee has issued a document relating to the assignment to the
new obligee named in the document and the latter presents it to the
obligor (Article 409.1).
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which the debtor receives the notification of the re-
spective security agreements. Some argue that this ap-
proach seems ineffective and unfair as it does not con-
sider the order of the notification to the debtor, which
is regarded as a key factor to determine the priority
of the security over receivables. To illustrate, where
the mortgagor uses a receivable to secure two sepa-
rate loans including the first one having registration
of the mortgage but no notification and the later one
without registration but notification to the debtor, the
debtor will likely discharge the amount of debt for the
second mortgagee due to lack of notification of the
first mortgagee, even though the first security inter-
est has already registered. However, under the pre-
vailing Vietnamese law, the debtor must make pay-
ment to the first mortgagee, and, since the second
mortgage is not registered, it is ineffective against the
debtor and the debtor therefore need to recourse the
money from the second mortgagee, probably via liti-
gation. In this case, the interest of the debtor is seri-
ously harmed. For this reason, there are opinions that
the law should prioritize the competing claims on the
basis of the chronological order of notification to the
debtor, rather than the order of registration or execu-
tion of the secured transaction ',

However, the above suggestion is problematic and
needs to be further discussed. Although the prior-
ity rule based on the time of notification of secu-
rity agreement is widely observed in some jurisdic-
tions such as France, Korean, and even Japan, in the
case of Vietnam, the priority rule should be subject to
the order of registration for the secured transaction.
The rationale is that it is usually not possible to iden-
tify the debtors in the security agreement until the
right to payment arises, it is not practicable to request
the mortgagor and mortgagee to give the notifica-
tion to underlying debtors about the mortgage agree-
ment since there is no debtor to notify. Besides, the
case where the debtor discharges the debt in favour of
the second unregistered (therefore invalid) mortgagee
notwithstanding the first registered secured transac-
tion can be avoided by providing under the law that
either mortgagee or mortgagor must send a notifica-
tion to the debtor of the secured transaction as soon as
practicable. The debtor can then determine easily to
whom to pay by checking the Registration Agency for
Secured Transactions of the Ministry of Justice in just
a few minutes. Besides, as. In such a case, the registra-
tion system, rather than notification seems effective to
perfect the security transaction over third parties.

ddSee Article 1690 of the French Civil Code; Article 450 para. 1 of
the Korean Civil Code; Article 467 of the Japanese Civil Code.

Preclusion of non-security clause

The 2015 Civil Code provides that a claim may be
transferred to a subrogatee of the obligee as agreed,
except for the case that the obligee and the obligor
agree that the claim may not be transferred (Article
365.1, point b). Though the mortgage as a security
measure is not the assignment of the claim in na-
ture, there are opinions that the said regulation will
be likely applicable to the security over the receivable.
In other words, the non-security clause will be valid
and effective 1.

This approach is quite problematic. The preclusion
of contractual prohibition or restrictions of a trans-
fer of rights, from the Japanese lawmaking experi-
ence, is to encourage more assignments of receivables
in business transactions, including financing with re-
ceivables assigned as collateral®. In addition, since
the nature of future receivables that is yet to arise,
one issue that is likely to happen is when an anti-
security clause is effected subsequent to the security
of future receivables. In this case, if we only protect
the obligor by way of acknowledging the validity of
the non-security clause, the mortgagee’s interests will
be left unprotected.

Since the 2015 Civil Code does not mention about the
non-security clause, the draft decree to replace Decree
163 should provide guidance regarding the intention
to prohibit the security of receivables, whether in ex-
isting or future. The suggestion is that the Vietnamese
law should protect the mortgagee by recognizing the
effectiveness of the mortgage agreement made in vio-
lation of a non-security clause. To be clear, the draft
decree should provide that a claim (including the one
that is yet to arise) can be secured partly or wholly for
performance of obligations, provided, however, that
this does not apply if its nature does not permit the
security. Even if a party to a claim manifests the in-
tention to prohibit or restrict the security of the claim,
the validity of the security of the claim is not impaired.
This approach will provide greater protection to the
mortgagee as to the mortgage.

Furthermore, if the mortgagor acts contrary to its
contractual duties while entering into a prohibited se-
curity agreement, it should be liable for all damages
incurred by the obligor for its violation, for instance,
the arising fee for transferring the money to the mort-
gagee in case of the enforcement of the security over
future receivables.

CONCLUSION

Receivables, whether existing or future, tend to com-
prise a large proportion of a company’s assets that can
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be utilized as meaningful collateral to access credit
at affordable rates. The 2015 Civil Code fully allows
the use of assets to be formed in the future to ensure
the fulfilment of obligations. However, the regulatory
framework concerning future receivables in Vietnam
is still inadequate to deal with practical issues arising
from its implementation. A reference to Japanese law
can provide good consideration for improving the le-
gal framework for securing future receivables, espe-
cially in the development of criteria to identify future
receivables. Setting practical criteria to identify future
receivables not only benefits for the parties in the se-
curity agreement but also assists state management to
develop a comprehensive legal framework on registra-
tion of assets in the present context.
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Khia canh phap ly trong bao dam thuc hién nghia vu bang khoan
phai thu hinh thanh trong tuong lai tai Nhat Ban va mét sé dé xuat
cho Viét Nam

Lién Pang Phudc Hai*

TOM TAT

S dung tai san bao dam la cac khoadn phai thu hinh thanh trong tuong lai mang lai nhiéu y nghia
vé mét kinh té. M&t mat, hé tro cac doanh nghiép va ca nhan cé thé ti€p can nguén vén mot cach
dé dang bdng nhing tai san luu dong hinh thanh trong tuong lai, mat khac, khuyén khich hoat
doéng cho vay bang cach gidm rli ro nhd vao tai san bao dam. Tai Viét Nam, viéc cho phép dung tai
san la vat hinh thanh trong tuong lai d€ bao dam thuc hién nghia vu ké tir B6 Luat Dan su 2005 cé
tac dong tich cuc dén tai trg von clia doanh nghiép. Tuy nhién, thuat ngl “*vat hinh thanh trong
tuong lai" chua thé bao quét cac loai tai san hinh thanh trong tuong lai phd bién khac, nhu céc
quyén tai san hinh thanh trong tuong lai. Thiéu sét nay sau dé da duoc khac phuc trong Nghj dinh
163/2006/ND-CP, stta d6i, bé sung bai Nghi Binh 11/2012/NB-CP (Nghi dinh 163). Theo Nghi dinh
nay, cac bén c6 thé strdung cac khodn phai thu hién tai va hinh thanh trong tuong lai @€ bao dam
thuc hién nghia vu. B6 luat Dan su 2005 dugc thay thé bang BO luat Dan su 2015, cac quy dinh
trong Nghi dinh 163 do d6 can thiét phai dugc danh gia va thay déi dé phu hop vai B luat Dan
su 2015 va thuc tién. Chinh pha Viét Nam dang ldy y kién vé viéc xay dung Nghi dinh hudng dan
vé cac bién phap bao dam nghia vu trong B6 Luat Dan su hién hanh dé thay thé Nghi dinh 163.
Bai viét hudng dén muc dich phan tich khung phép ly trong BO luat Dan su trudc day va hién hanh
lién quan dén viéc st dung cac khodn phai thu hinh thanh trong tuong lai dé bao dam thuc hién
nghia vy, trong tuong quan so sanh véi phap luat Nhat Ban. Tir d6, tac gia sé dua ra cac kién nghi,
rdt ra tu kinh nghiém Iap phap Nhat Ban, cho viéc xay dung phap luat Viet Nam.

Tu khoa: quyén Igi dugc bao dam, khoan phai thu hinh thanh trong tuong lai, tai san bao dam,
chuyén nhugng nham muc dich bao dam, hiéu luc, bién phap bao dam
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