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ABSTRACT

The transportation of goods by sea is conducted based on carriage contracts, which stipulate the
rights and obligations of the involved parties, the carrier's responsibilities, as well as provisions for
dispute resolution, compensation for damages, and the allocation of losses in case of risks, ... This is
a complex process that requires a thorough understanding of maritime law and international prin-
ciples related to marine transport. During the transportation process, one of the most important
aspects is the identification of the general average — a long-standing legal concept in interna-
tional maritime law. General average involves the difficult decisions that a captain or shipowner
must make in emergencies, such as sacrificing cargo or incurring extraordinary expenses to save
the ship and goods from common danger.

The challenge lies in defining what constitutes ““sacrifice” or "extraordinary expenses" that align
with the concept of the general average. This is not only a matter of legal interpretation but also
relates to the rights and obligations of parties involved in the transportation of goods, particularly
the responsibilities of the shipowner and carrier regarding the determining general average in spe-
cific cases exactly. Currently, Vietnam regulations, especially the Maritime Code 2015, have yet to
provide specific and clear guidelines on handling cases of general average. This creates difficul-
ties in the application of laws, the resolution of disputes, and the compensation of losses when
incidents occur during the transport of goods.

In the international context, many countries have implemented more specific regulations and
standards regarding the general average, based on the common principles outlined in the York-
Antwerp Rules — a well-known set of international guidelines in the maritime field. These rules
not only provide a clear legal framework for determining reasonable costs and sacrifices but also
help relevant parties foresee their responsibilities in emergencies. For Vietnam, learning from inter-
national experience to enhance legal regulations in this area is both a necessary and urgent issue.
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INTRODUCTION

Hundreds of years ago, the transportation of goods
by sea had to face many dangers such as fire, pirates,
storms, etc. and the parties involved in the voyage
had to bear certain risks. Then, the general average
(hereinafter referred to as “GA”) emerged as an inde-
pendent mechanism in ancient times to adjust losses
incurred to ensure the safety of common maritime ad-
ventures. Today, to adapt to the global integration
process, the need to exchange goods between coun-
tries and territories is increasing. The more vibrant in-
ternational trade is, the more necessary the existence
and development of the GA becomes. Thanks to its
effectiveness as a tool for adjusting losses and risks in
common maritime adventure, the GA has been rec-
ognized and regulated in the laws of many countries
around the world, including Vietnam.

However, the authors found that there have not been
many research works or databases on GA in con-

tract of carriage of goods by sea in Vietnam. Besides,
Vietnamese law in general and the Vietnam Maritime
Code 2015 in particular have not had clear regulations
on thisissue. The process of determining GA is a com-
plex and time-consuming assignment. Therefore, the
authors chose the issue “General Average in Contract
of Carriage of Goods by Sea: International Experience
and Lessons for Vietnam” as a research topic and to
offer recommendations to improve our domestic law.
In this article, the authors focus on clarifying two
main objectives: (1) Analyzing the conditions under
which a loss is considered a general average as well as
identifying specific examples of general average losses
and (2) proposing solutions to improve the Vietnam
Maritime Code concerning the regime of “General
Average”.

The purpose of the first objective is to help read-
ers clearly understand the conditions that losses must
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meet to be considered general average, while also pro-
viding practical illustrations to enhance readers’ un-
derstanding of basic general average in real-world sce-
narios. Therefore, the authors first analyze the condi-
tions under which a loss can be considered a general
average. Additionally, the authors examine some of
the fundamental types of GA to illustrate for the read-
ers which losses are classified as GA in specific situa-
tions.?

Furthermore, to achieve the second objective of
proposing solutions to improve the Vietnam Mar-
itime Code concerning the regime of General Av-
erage, the authors analyze domestic and interna-
tional cases related to GA (particularly those apply-
ing the York-Antwerp Rules (hereinafter referred to
as “YAR”) on GADP). The authors also compare and
contrast the regulations of other countries on GA to
provide the most objective and comprehensive rec-
ommendations.

RESEARCH METHODOLOGY

The authors employ the following research methods
to complete this study:

* Analytical and Synthesis Method

In this study, the authors analyze and synthesize regu-
lations and viewpoints on the general average in mar-
itime cargo transport contracts. This method is also
used to summarize researched perspectives and com-
pare them with international and foreign laws to draw
experiences for improving Vietnamese laws in this
area.

* Comparative law method

The authors apply this method throughout the study
to compare and contrast relevant regulations in var-
ious jurisdictions with foreign laws (the laws of the
United Kingdom, Singapore, the People’s Republic
of China, South Korea, Japan, the Federal Repub-
lic of Germany), international laws (the Hague-Visby
Rules), international customs, and model contracts
(the York-Antwerp Rules, Gencon, Shellvoy), as well
as with Vietnamese law, to derive multidimensional
conclusions. Through this approach, the study iden-
tifies strengths and weaknesses of Vietnamese law and
proposes solutions for enhancing Vietnamese Mar-
itime Law provisions on the general average.

*The authors focus on analyzing specific general average based on
two criteria: (1) whether the general average is commonly encoun-
tered in practice, and (2) whether the general average remains a sub-
ject of significant debate. Given that there are countless instances of
general average in practice, it is not feasible to analyze all possible
cases within the scope of this article.

®The authors chose YAR for analysis because it is the most com-
monly used set of rules on general average, trusted by cargo owners,
shipowners, and other parties involved in sea transportation oper-
ations to apply to their contracts of carriage for the adjustment of
general average when they occur.

RESULTS AND DISCUSSION

Overview of the “General Average” theory

GA is applied throughout the world as part of mar-
itime law. In general, GA refers to a doctrine of mar-
itime law that provides for the proportionate sharing
by all parties to a maritime adventure of losses in-
curred where cargo is sacrificed in the event of a peril
or expenses incurred for the common benefit of the
parties to the adventure. !

There are four main sources of GA regulations. Firstly,
laws and customs of trade are fundamental sources
of GA regulations. Before GA principle was em-
bodied in the YAR, the adjustment of GA was gov-
erned by the law and custom of the place where the
voyage ended.” Secondly, case law also contributes to
the understanding of GA principles. Court deci-
sions are another source of the GA principle. Thirdly,
statutes in some jurisdictions include GA principles.
For instance, many Scandinavian countries have pe-
riodically enacted various versions of the YAR into
their national statutes, which govern GA adjustments
within their legal systems.! Finally, YAR is consid-
ered the most widely accepted international docu-
ment regulating GA adjustments. YAR is applied by
most countries as the primary framework for dealing
with GA cases.

Regarding the concept of GA, most reference coun-
tries widely apply it to partly minimize the damage
caused by unexpected factors to the entire vessels. In
Vietnam, the concept of GA is specified in Clause
1, Article 292 of the Vietnam Maritime Code 2015,
specifically: “General average is any extraordinary sac-
rifice and expenditure is intentionally and reasonably
made or incurred for the common safety in order to save
the ship, goods, luggage, freight services, and passen-
gers from common peril” This means that an action in
GA arises if and only if any extraordinary sacrifice or
expenditure is intentionally and reasonably made or
incurred, with the common safety for the purpose of
preserving property on a common maritime voyage
from danger.

Where there is a GA act, any extraordinary sacrifice or
expenditure reasonably and voluntarily incurred shall
be calculated and allocated among the participants.*
This allocation is intended to preserve the property
threatened in the common voyage. Depending on the
case, there will be a corresponding provision for the
party suffering the loss to receive a contribution from
the participants, who may be the shipper, the carrier,
the consignee, etc. The cost of such sacrifice or ex-
pense must be allocated proportionately among all the
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interests in the voyage, including the interests result-
ing from such sacrifice or expense.

In general, GA principle is developed on the princi-
ple of fairness to preserve the common interests of all
parties involved in a contract for the carriage of goods
by sea.* The adjustment of GA in a contract of car-
riage by sea plays an indispensable role because these
clauses carry a series of important values and mean-
ings for the parties involved in the contract. The con-
cept of GA extends beyond the basic notion of cost-
sharing; it also encompasses the broader goal of pro-
tecting the common safety of the entire shipping sys-
tem. The key functions of GA can be summarized in
four main points:

(i) To encourage ship owners and all parties involved
to take necessary and prompt relief measures to pre-
serve ships and cargo from unusual dangers.

(ii) To ensure that all parties involved in the transport
bear their share of the GA in a fair and reasonable
manner.’

(iii) To facilitate the GA adjustment process.

(iv) To promote cooperation and trust.

In conclusion, GA provisions are indispensable not
only for the preservation of maritime safety but also
for ensuring the rights of all parties involved in the
transport. By fostering fairness and cooperation, GA
contributes to a sustainable and effective global ship-
ping industry.

Conditions for determining General Aver-
age

Rule A of the YAR establishes that an action in GA
arises if and only if any extraordinary sacrifice or ex-
penditure is intentionally and reasonably made or in-
curred for common safety for the purpose of preserv-
ing property from peril during a common maritime
adventure. Thus, there are 5 important conditions to
determine the GA: (1) extraordinary sacrifice or ex-
penditure, (2) intentional act, (3) reasonable act, (4)
time of peril and (5) for the common safety of the ad-

venture.

Extraordinary sacrifice or expenditure

The YAR stipulates that one of the factors to determine
GA is either extraordinary sacrifice or extraordinary
expense. In fact, sacrifices may include cargo, ships
and freight, etc. while extraordinary expenses that
may arise are salvage, refuge costs at the port of refuge,
environmental costs, substituted expenses, etc.

A typical case involving sacrifice is Robinson v Price®,
where during a voyage, the vessel had a leak causing
water to flood into itself. To stay afloat, the vessel must

ontinuously pump water out. By doing this action, the
vessel quickly used up all the coal, cargo and parts of
the vessel were forced to be burned to get fuel to con-
tinue pumping water. As this sacrifice was unusual,
the loss of parts of the vessel and its cargo was consid-
ered GA.

Regarding expenses, in Société Nouvelle dArmement
v Spillers ¢& Bakers Ltd.”, the captain hired a tugboat
to tow their vessel from Ireland to England to avoid
being attacked by undersea submarines during World
War I. Typically, a tugboat is engaged to assist a ves-
sel in entering and leaving port, however, in this in-
stance, the tugboat intervened in the vessel’s voyage.
However, the Court held that towing costs were not
GA because they were not unusual during wartime.
In short, a sacrifice or expenditure must be of an ex-
traordinary nature to be considered a GA.® There-
fore, ordinary expenses or losses incurred by the
shipowner when performing the contract of carriage

are not recognized as GA.

Intentional act

The sacrifice or expenditure shall be made or incurred
intentionally.® This means that the action must be
chosen according to the free will of the decision maker
and there are no accidental losses. Losses due to the
effects of natural factors are only counted as particu-
lar averages, regardless of their unusual nature.® For
example, when a fire occurs, using water to put out
the fire is intentional. Therefore, water damage can
be recognized as a GA, while fire damage remains a
particular average because it arises due to an accident.
The intentional act is either that of the captain or an
act that he has ratified or approved.” In case of emer-
gency or for any reason the captain is absent, if the
chief officer or another person on board makes a de-
cision, the action will still be considered as GA, pro-
vided that in such a situation the captain would make
the same decision.

In Athel Line v London & Liverpool WRA 7, two ves-
sels in a convoy departing from Bermuda to the UK
had to return to Bermuda on orders from the Con-
voy Commander. As a result, the two vessels con-
sumed more fuel and stores. The court held that the
losses due to this delay were not the GA because the
expenses were the result of blind compliance with or-
ders from higher authority rather than a deliberate ac-
tion by the captain. It can be seen that a forced action
is not an intentional action, so the loss caused by it is

not considered a GA.
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Reasonable act

For a sacrifice or expenditure to qualify as a GA, it
must be reasonably made or incurred.® The captain’s
action would be reasonable if taken with due discre-
tion based on the information available to the captain

at the time of the action.

In The Cape Bonny!!, when the engine broke down,
the ship booked a tugboat for $55,000 per day, despite
the apparent availability of another tugboat at approx-
imately $40,000. The court held that the decision to
order the more expensive tugboat was reasonable un-
der the circumstances. As immobilization due to en-
gine failure is a danger that must be resolved immedi-
ately even in fine weather. Furthermore, in this case,
the ship is also likely to be in danger due to the risk of
storm MA-ON.

The Rule Paramount of YAR emphasized the reason-
ableness requirement of a GA action that “In no case
shall there be any allowance for sacrifice or expendi-
ture unless reasonably made or incurred”. The phrase
“all the circumstances” in this provision made reason-
ableness of action the paramount criterion for a valid
GA claim under the YAR.

Time of peril

A sacrifice or expenditure must be made or borne in
times of peril.® This means that the danger has to
threaten the safety of the vessel and its cargo, it must
exist in reality and not be imaginary. A sacrifice re-
sulting from an erroneous assessment of the existence
of a danger is not considered a GA. 2

In Joseph Watson and Sons Ltd v Fireman’s Fund In-
surance Co '3, the captain believed the vessel was on
fire and to extinguish it, he put steam into the cargo
hold, which damaged the cargo. In fact, the ship never
caught fire. It was held that there was no GA because
there was no real peril.

Although the hazard must be real, it does not need to
be immediate. In Viassopoulos v The British & For-
eign Marine Insurance Co Ltd!?, the ship was placed
in a port of refuge to have a faulty propeller repaired.
The expenses incurred were recognized as GA since
although the ship was not in actual peril at the time it
entered the port of refuge, the action was reasonable
to avoid potential danger later in the voyage. In other
words, even though the danger has not yet occurred, it
still exists. Thus, costs arising from reasonable actions
to avoid potential dangers during the voyage may also

be recognized as GA.

Common safety

To contribute to the GA, sacrifice or expenditure must
be made for the common safety of the common mar-
itime voyage.” Therefore, a sacrifice or expenditure
incurred just to ensure the safety of a part of the prop-
erty during the voyage is not a GA. This principle rep-
resents the will of sacrifice, which is to put common
safety first, the losses of the minority can be sacrificed
to ensure the benefits and safety of the majority. This
principle leads to the following two consequences:
First, expenses incurred after a cargo has been brought
to safety cannot be included in GA.° These costs are
considered to be beyond the scope of GA, as they do
not contribute to the immediate preservation of the
cargo during the voyage. Additionally, any expendi-
tures related to routine maintenance or repairs carried
out after the cargo’s safety is ensured are typically ex-
cluded from GA contributions.

Second, the GA depends on the ultimate success of
the sea voyage.® The act of sacrifice must truly bring
safety to both vessels and cargoes. If it does not bring
common benefits or does not make the voyage suc-
cessful, it is not recognized as a GA.

In short, sacrifices and expenses are recognized as GA
when they are made or incurred voluntarily and rea-
sonably in time of emergency for the purpose of pre-
serving property in danger during the common voy-
age. A loss that does not satisfy the above analyzed
conditions is counted as a “particular average” and the
other parties in the common maritime voyage do not
have to share this type of average.

Sacrifices or expenditures qualify as Gern-
eral Average in specific cases

Jettisoned cargo

The most popular GA case is about the cargo be-
ing sacrificed when they are jettisoned from ship
to ensure the common safety.’ In normal circum-
stances, when goods are jettisoned for reasons of gen-
eral safety, all losses resulting from this action are
considered GA losses. These losses may affect the
ship itself or other cargo, as long as they directly arise
from the sacrifice of the jettisoned goods. !> However,
to mitigate the contribution to GA from such losses,
Rule I of the YAR specifies that cargo jettisoned shall
only be considered a GA loss if the cargo was carried
in accordance with recognized commercial usage. '°
Alongside those general principles, the determination
of GA arising from the jettisoned cargo from the ves-
sel needs to be examined in specific cases such as jetti-
soned cargo resulting from the fault of this cargo, jet-
tisoned cargo on deck, or incidents of damage caused
by the jettisoned cargo.
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Jettisoned cargo resulting from the fault of this cargo

A theory, established and applied in practice among
parties allocating GA, holds that the sacrifice of an ob-
ject that is itself the cause of danger, even if necessary,
will not contribute to GA.'” For example, goods may
self-destruct to the extent that they are no longer fit for
carriage, or goods may become dangerously hot, pos-
ing a threat to the safety of the vessel, and therefore
be jettisoned. In such cases, the goods are not con-
tributed to the GA as they are the cause of the danger.
However, this theory has been shaken and narrowed
in scope by court decisions'”, notably including the
following cases:

In Johnson v. Chapman '8
deck encountered adverse weather conditions, during

,avessel laden with cargo on

which two significant events should be emphasized.
Firstly, a large wave struck the cargo on deck, causing
some materials to impact the pump, rendering it in-
operable. Subsequently, the crew repositioned and se-
cured the cargo. Secondly, seawater flooded the deck,
causing the cargo to shift and collide with pumps on
both sides. To avoid damaging the pumps and the ves-
sel’s integrity, and for the general safety of the voyage,
the captain threw some cargo overboard. The cargo
owner sued the shipowner to claim contribution to
GA for the jettisoned cargo. This claim was contested
on the basis that the cargo was jettisoned in a damaged
condition. Additionally, it was argued that there was a
custom among parties allocating GA not to recognize
jettisoned defective cargo as GA. However, the Court
decided that the jettisoned cargo in this case indeed
constituted GA. This is because the cargo had previ-
ously been secured once adrift, hence it was evidently
not in a damaged condition (in the sense of having be-
come lost or irretrievable or unusable upon recovery).
The danger posed by the cargo was a common peril
faced by all, including the vessel, cargo, and crew, so
the jettisoned cargo can be considered a contributing
factor to GA. It can be seen that the aforementioned
theory does not apply to cargo shifted or damaged due

to maritime accidents.

Jettisoned cargo on deck

In the rule concerning the jettisoned cargo as GA,
there is an ancient and well-established exception that
if cargo carried on the deck of a vessel is thrown
overboard, generally, it will not be compensated for
through contribution, although if saved, it must con-
tribute to GA like other cargo interests. !” This means
that cargo on deck thrown off the vessel is not consid-
ered GA, but if they are ensured safety through sac-
rifice or other expenses, the owners of cargo on deck

still have to contribute to GA. This is because cargo
carried on deck is more likely to be damaged by sea-
water. They also affect the stability of the vessel, in-
crease difficulties in maneuvering, and impede ves-
sel handling in times of peril. Their jettison is “the
proper casting away of an unreasonable burden, and
not a sacrifice for the common safety”!® In general,
the deck of a vessel is not a suitable place for cargo
stowage, so their owners have no right to claim con-
tribution.

However, there is an exception that the jettisoned
cargo on deck will give rise to a contribution to GA
when carried in accordance with recognized commer-
cial usage or with the consent of all interested par-
ties in the voyage.” This exception acknowledges that
such actions, when agreed upon collectively and per-
formed under standard maritime practices, may be
justified and contribute to GA to cover the shared
costs incurred.

1?0, the vessel was

Such as, in case Burton v. Englis
chartered to transport a full load of timber from a port
in the Baltic region to London. The charter party con-
tains a clause: “The vessel to be provided with full deck
cargo capacity, if required, at full freight... but seller to
bear risk”. It was demonstrated that there is a custom
of timber being carried on deck in similar voyages.
The Court of Appeal determined that when cargo is
carried on deck according to commercial custom, its
jettison must be considered a GA loss, despite a provi-
sion in the charter party stating that cargo on deck is
“at seller’s risk”. At the Queen’s Bench Division, it was
decided that the phrase “at seller’s risk” only exempts
the shipowner from liability to contribute to the law-
ful jettisoned cargo loss.

In conclusion, the jettisoned cargo carried on deck
does not contribute to GA unless there is commer-
cial usage or the consent of all interested parties in the
voyage.

Salvage cost

Salvage first appeared in Rule VI YAR 1974. The pur-
pose of this rule is to force the parties to bear the cost
of salvage whether it is stipulated in the contract or
not, and at the same time recognize salvage as GA af-
ter the end of the common voyage when this salvage
action is taken for the common safety. >1:>?

However, as Rule VI evolved to the YAR 2004 version,
salvage costs were no longer recognized as GA,?*
leading to this version being rarely used in contracts.
Therefore, at the 2012 CMI Conference in Beijing, the
International Working Group (IWG) was established
to draft a new set of Rules to meet this requirement,
which is the YAR 2016 version.
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Accordingly, Rule VI of YAR 2016 provides that any
payment in the nature of salvage, made for the pur-
pose of preserving the property concerned from peril
during a common adventure at sea, whether under
contract or arising independently from the contract
is considered GA. However, this rule is applied differ-
ently depending on the legal perspective of each coun-
try, leading to different consequences for the payment
of salvage costs.

In several countries, pure salvage (salvage without a
contract) is still accepted if it meets the relevant con-
ditions.?* Accordingly, this salvage operation arises
when a person, voluntarily (that is, without any pre-
existing contractual or legal obligation), acts to pro-
tect or contribute to the preservation of any vessel,
cargo, or other salvage object at sea from danger.?’
Thus, it can be seen that when performing obligations
under a pre-existing contract, salvage will not be con-
sidered a voluntary activity according to customary
salvage law.

Unlike pure salvage, contractual salvage is carried out
based on agreements between the ship owner and the
prospective salvor, and this contract is binding on the
parties.© Typically, salvage agreements are based on
a standard form; The most widely known form today
is Lloyd’s Standard Form of Salvage Agreement. %2
Accordingly, LOF is the most commonly used form
for a “no cure - no pay” contract?, meaning that the
salvor will only receive a reward for his salvage ser-
vice if the salvage operation is successful. However,
the “no cure - no pay” clause still has an exception.
When the salvage is unsuccessful, but the salvage ship
has prevented the risk of causing damage to the envi-
ronment, it will still receive an award. 2’

For both types of salvage mentioned above, according
to Rules VI YAR 2016, they are considered GA. In Ja-
son?8, the United States Court of Appeals (Fifth Area)
rendered that all salvage costs paid to salvors are de-
termined based on various criteria related to the facts
of the situation and at that time are recorded as GA.
In other cases, the GA adjustment agencies might pro-
pose to the parties that if it is found that recalculating
salvage costs according to GA will not significantly al-
ter the figures or lead to extraordinary costs. The par-
ties may then decide whether to include salvage costs
in GA or not.?

“Vietnam’s maritime law only recognizes salvage activities carried
out on the basis of maritime salvage contracts, specifically in Article
264(1) of the Vietnam Maritime Code 2015.

dAccording to the concept of “no cure, no pay” stipulated in the
International Convention on Salvage 1989, salvors can only receive a
salvage award if they succeed, otherwise, they must bear the respon-
sibility themselves as risk of having an incident that leads to failure to
salvage.

Therefore, whether salvage costs are recognized as GA
depends on the version of the YAR that the parties
agree to apply. However, if the parties choose to ap-
ply the YAR 2016 to their contract and incorporate
them with the BIMCO (Baltic and International Mar-
itime Council) standard carriage contract, then sal-
vage costs shall be recorded as GA.

Repair and expenses at port of refuge
Temporary repairs

According to Rule XIV YAR 2016, the costs of tempo-
rary repairs to the vessel at the loading or discharge
port for GA purposes or to repair damages to the ves-
sel resulting from the sacrifice of GA are considered
GA. This means that all temporary repair costs in this
case are considered GA.

Furthermore, in the case of temporary repairs to the
vessel damaged by an accident to enable the comple-
tion of the voyage, such repairs must be carried out
reasonably to minimize the GA incurred.° This is a
difference in the YAR 2016 version® compared to the
YAR 2004 version. For the YAR 2004, the costs of tem-
porary repairs considered GA, in this case, would be
limited as follows: the temporary repair costs plus the
permanent repair costs at the destination (not the port
of refuge) exceeding the permanent repair costs that
would normally be carried out at the port of refuge. !
The costs of temporary repairs considered GA are ex-
pressed by the following formula:

Expenses considered as GA = TRPR + PR - PRPR
In which:

TRPR: temporary repair costs at the port of refuge;
PR: permanent repair cost at destination;

PRPR: permanent repair if conducted at the port of
refuge.

The following example will illustrate the regulation
clearly: in the event that a vessel needs to repair at a
port of refuge to continue its voyage, the temporary
repair costs amount to 3 billion VND, and upon ar-
rival at the destination port, the vessel proceeds with
permanent repair costs at the port of destination at 6
billion VND; conversely, assuming that if permanent
repairs are carried out at the port of refuge, the cost
would be 10 billion VND (without temporary repairs
and permanent repairs at the destination port).
Applying the YAR 2016 version, the 3 billion VND
would be considered GA because all temporary re-
pair costs are now considered GA under Rule XIV.
However, if the YAR 2004 version were applied, the
cost of temporary repairs to the vessel damaged by an

€YAR 2016 and YAR 1994 have the same provision about tempo-
rary repairing cost.
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accident would not be considered GA because, when
applying the formula, the temporary repair costs and
the permanent repair costs at the destination port are
lower than the full repair costs if carried out at the port
of refuge.

In a similar case, the permanent repair costs at the
destination are still 6 billion VND, and the permanent
repair costs if conducted at the port of refuge are still
10 billion VND. However, the temporary repair costs
now amount to 5 billion VND. In this case, the total
amount of temporary repair costs and permanent re-
pair costs at the destination are 11 billion VND. The
excess of 1 billion VND over the permanent repair
costs at the port of refuge would be considered GA
under YAR 2004.

This has led to shipowners, historically, tending to
carry out permanent repairs immediately at the port
of refuge under the YAR 2004 version.
pairs take much longer than temporary repairs, pos-

These re-

ing greater risks for cargo owners in terms of costs and
market loss. ! This is also one of the reasons why cargo
owners have restricted the use of this version and re-
vised the provision in the YAR 2016 version by allow-
ing for the temporary repair costs in the event of a ves-
sel accident to complete the voyage.

Furthermore, to accurately ascertain reasonable ex-
penses during the repair process, other costs such as
reasonable or necessary expenses incurred in moving
a vessel from one port to another when the original
port is inadequate for repairs are deemed reasonable
repair costs. These expenses include, but are not lim-
ited to, crew wages, provisions, towing fees, port dues,

or fuel. 32-34

Expenses at port of refuge

Under the common law and Section 66 of the UK
Marine Insurance Act 1963, there remains much de-
bate regarding which expenses at a port of refuge or
any other place for ensuring common safety (here-
inafter referred to as “port of refuge”) are considered
GA. Through case law, expenses of entering the port
of refuge and discharging cargo are considered GA,
whereas expenses such as departure from the port or
reloading cargo onto the vessel still have various per-
spectives. In Atwood v Sellar®, the costs of entering
and leaving the port of refuge, as well as the costs of
discharging and reloading cargo, were deemed GA.
Conversely, in Svendsen v Wallace°, only the ex-
penses of entering the port of refuge and discharging
cargo were considered GA, while the expenses of de-
parture and reloading cargo were not.®

In contrast to the disputes within the common law,
the YAR 2016 provides clear and consistent provisions

regarding the expenses considered GA at the port of
refuge. In situations similar to the two aforemen-
tioned cases, if the YAR 2016 is applied, the costs of
entering and leaving the port of refuge, as well as the
costs of discharging and reloading cargo, are all con-
sidered GA if carried out for the common safety in the
event of an accident, sacrifice, or any other extraor-
dinary circumstance.* Additionally, under Rule XI
YAR 2016, expenses incurred during the time spent
at the port of refuge such as wages and allowances
for the master, officers, and crew, fuel, consumed re-
serve provisions during the extended voyage duration
are also considered GA if they meet the conditions
deemed GA under Rule X.

Piracy and Kidnap and Ransom Insurance

Kidnap and Ransom (hereinafter referred to as
“K&R”) at sea occurs when pirates' engage in “shop-
ping”?” raids, which may result in property loss, or
more seriously, threaten the lives of shipowners and
crews as shipowners and crews hold little value to pi-
rates. They could be killed, thrown overboard, or left
adrift. 8

Previously, K&R insurance was developed to indem-
nify shipowners against risks from pirate attacks. In
Hicks v. Palington>’, where property was voluntarily
surrendered to pirates in exchange for the release of
the vessel, cargo, and crew, such sacrifice was deemed
a GA loss. In such cases, insurance compensation is
based on the loss of goods seized.

However, modern piracy tends to involve attacking
vessels and holding crew members hostage for ran-
som. Moreover, besides ransom payments, signifi-
cant additional expenses arise to ensure the release of
the vessel and cargo, such as payments to negotiation
teams, transportation of ransom, ransom insurance,
as well as initial search costs.“? It’s worth noting that
expenses including crew wages, vessel maintenance,
and fuel consumed during the time the vessel is avoid-
ing being detected after a pirate attack, or while de-
tained awaiting negotiation for vessel release, are ex-
cluded under Rule C(3) of YAR 2016 from the GA.
In the case of MV Longchamp?!, a crucial issue in
the appeal was whether operational expenses incurred
during negotiations could be included in the GA un-
der Rule F YAR 19746. After deliberation, the UK
Supreme Court accepted the owner’s appeal. It ruled

fPiracy (as defined by Carver in the 4th edition of the study ‘Car-
riage of Goods by Sea’) refers to acts of robbery, violence, or coercion
at sea, carried out by individuals external to the vessel, crew members,
or passengers within the vessel.

8The F Rule of YAR 2016, while replacing the term ‘extra expense’
from the YAR 1974 with ‘additional expense; still carries a similar
meaning.
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that reducing the ransom payment to $1.85 million
was not a “substitute action” for the initially de-
manded ransom but a variation. > Accordingly, Rule
F does not mandate expenses arising after a substitute
action. Thus, expenses incurred during ransom ne-
gotiations shall be recognized in the GA loss. Addi-
tionally, the court held that Rule C was not applica-
ble in this case: “Rule C applies to expenses and other
payments required to be indemnified as GA losses re-
sulting from an action causing GA... This rule does not
apply to expenses referred to in Rule E.. By definition,
the amounts that may be recovered under Rule F are
not to be taken into GA, but are alternative choices to
the amounts allowed”. Furthermore, there’s no need to
consider the owner’s intention when assessing an ex-
pense under Rule E, and even if the shipowner agreed
to the initial ransom, costs due to delay may still arise
and should be considered part of the shared costs.
Under English law, paying ransom itself is not ille-
gal;43 Therefore, if the ransom meets the 5 criteria of
Rule A YAR, it may be considered a GA." However, in
Somali piracy cases, there’s a perspective that piracy is
to fund terrorist activities, which according to mod-
ern anti-terrorism laws, financing terrorism directly
or indirectly is illegal. ** Therefore, expenses related
to kidnap and ransom may not be considered GA.
Thus, whether expenses related to kidnapping and
ransom are considered GA depends on the domestic
law where the ship is destined. If the parties do not
have clear provisions agreeing on the applicable law
in the carriage contract, it will govern the activities
contributing to the GA.

GA loss caused by the fault of a party in the
common maritime adventure

The right to claim contribution to GA is independent
and not dependent on the cause of the GA. When a
GA occurs, any party may demand contribution from
other interested parties without considering whether
the fault lies with them. This stems from the fact that,
in many cases, the interested parties have an obliga-
tion to contribute to GA to immediately remedy po-
tential damages, such as oil spills, which pose a risk of
marine environmental pollution. However, this con-
tribution to GA will not prejudice any form of com-
pensation or defense that may be pursued against the
party responsible for this fault. This means that, at the
time of the GA occurrence, interested parties have an
obligation to contribute to address the consequences,
but they retain the right to initiate separate legal pro-
ceedings to recover the amount they have contributed

Five conditions which were analyzed by authors in sub-
paragraph Overview of the “General Average” theory

to the GA from the party at fault for the GA. Prior-
itizing the exercise of the right to contribute to GA
will not prejudice or limit the rights of other entities
to exercise rights of complaint or litigation against the
party causing the fault leading to the GA incident. **
This issue is recognized in Rule D YAR 2016. As a
consequence of this rule, a party suffering loss from
the GA incident may be compensating for other inter-
ested parties from the contribution they have made to
the GA. %

The case of a vessel being unseaworthy is one of the
typical examples of a GA loss arising from the fault of
one party. In Alize 1954 and another v Allianz Elemen-
tar Versicherungs AG and others?0, the vessel CMA
CGM Libra was berthed at Xiamen port, and upon
commencement of the voyage, the working chart mal-
functioned, failing to indicate the risk of shallower
depth outside the navigational channel, which could
endanger the vessel. The second officer prepared a
passage plan based on the faulty working chart with-
out noting the hazardous positions. This led the ves-
sel to enter shallow waters and run aground. Con-
sequently, the shipowner had to pay for the incurred
expenses for salvage operations and refloating the ves-
sel. Subsequently, the shipowner declared GA and
demanded contribution from all interested parties
under YAR. However, some cargo owners disagreed
with the shipowner’s contribution demand, so the
shipowner sued for contribution against these cargo
owners. According to Rule D YAR 2016, the damaged
party is entitled to contribution for sacrifices or ex-
traordinary expenses it had to bear, even if it was at
fault for the GA event. However, this right of the at-
fault party does not affect the ability of interested par-
ties to file claims/litigation against that party’s fault.
In the aforementioned case, cargo owners argued that
the vessel was unseaworthy from the outset of the voy-
age due to the shipowner’s failure to accurately up-
date the working chart. The Court concluded that
the shipowner breached the duty under Article ITI(1)
of the Hague-Visby Rules to exercise due diligence
to make the vessel seaworthy at the commencement
of the voyage and therefore was not entitled to any
exceptions under Article IV(2) of the Hague-Visby
Rules. In this case, the authors agree with the Court’s
finding that the shipowner must compensate cargo in-
terest for the amount they contributed or were not re-
quired to continue contributing to the GA in case they
had not contributed. This is because, from the outset
of the voyage, the vessel was unseaworthy due to faults
arising from the nautical chart and the faulty working
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chart. Nautical charts and working charts are docu-
ments related to the voyage aimed at ensuring the ves-
sel’s seaworthiness. #” Therefore, when failing to en-
sure these factors to guarantee the vessel’s seaworthi-
ness, in the event of a complaint from parties with re-
lated interests, the shipowner will have to compensate
parties with related interests for the amount they con-
tributed or were not required to continue contributing
to the GA in case they had not contributed.

However, in another case, the shipowner was exempt
from liability under Article IV(2)(b) of the Hague-
Visby Rules and had the right to claim a GA contri-
bution from cargo interest. In Glencore Energy UK
Ltd v Freeport Holdings Ltd, a dispute arose between
the cargo owner (Glencore) and the shipowner re-
garding the expenses of the salvage operation. Dur-
ing the voyage, the chief engineer intentionally set fire
to the ship’s engine room, resulting in the vessel be-
ing immobilized and requiring salvage to be brought
safely back to port. These salvage costs were deemed
a GA, and the cargo owners reimbursed the salvage
expenses to the salvors. At the time of the litigation,
the cargo owner sued the shipowner on the grounds
that the GA arose from the shipowner’s direct fault in
deliberately setting fire to the engine, and therefore,
the shipowner was liable to compensate for the GA in-
curred by the cargo owners. However, the shipowner
argued that they were exempt from liability and had
the right to claim a GA contribution from the cargo
owners. In the Appellate Court session, the judges
ruled that the shipowner was exempt from liability
and had the right to claim a GA contribution. This
conclusion was based on two grounds: (i) the fire did
not result from the carrier’s actual fault or intentional
act; they determined that the fire arose from the inten-
tional act of the chief engineer (a member of the crew)
rather than the intentional act of the carrier, while
also determining that the chief engineer did not ex-
ercise civil competence when performing the act; and
(ii) the fire did not result from a breach of the car-
rier’s obligation as provided for in Article ITI(1)(a) of
the Hague-Visby Rules. Therefore, the shipowner was
exempt from liability under Article IV(2)(b) of the
Hague-Visby Rules and had the right to claim a GA
contribution from parties with related interests. *5%°
From the above cases, it can be observed that claim-
ing a GA contribution in cases where the fault arises
from the actions of the shipowner/crew is very com-
plex. Parties need to determine whether shipowners
are exempt from liability under relevant international
conventions (such as the Hague-Visby Rules). If it is
determined that the shipowner is exempt from liabil-
ity, then the shipowner has the full right to demand

contributions to the GA from cargo interest, and con-
versely, if the shipowner is not exempt from liability,
then they have no right to demand contributions to
the GA from cargo interest.

Additionally, faults leading to GA may arise from
cargo owners. For example, a ship catches fire while
underway due to a chemical leak from an ISO Tank
Container’. This incident was determined to be
caused by the fault of the container owner. The ex-
tinguishing of the fire resulted in salvage costs and
other expenses. In cases where the shipowner de-
clares a GA, only expenses such as salvage costs and
damage to cargo due to water ingress during firefight-
ing are considered GA. Expenses related to damaged
cargo due to the fire and damage to ISO Tank Con-
tainers are not considered GA. Damaged cargo due
to the fire constitutes separate losses, as it is not in-
curred for the purpose of ensuring common safety for
the vessel or damages resulting from actions to ensure
common safety. In particular, not only shall the con-
tainer owner not receive any contribution to general
average from other interested parties for the general
average act caused by their fault, but they shall also

contribute to other general average losses.®

Recommendation

Regulations on Supplementary Costs

The definition of GA is outlined in Article 292(1) of
the Vietnam Maritime Code 2015 and sacrifices or ex-
penses must satisfy the criteria specified in this article
to qualify as GA. Article 292(2) also provides “Only
losses, damages and expenses which are the direct con-
sequence of the act causing the general average shall be
included in the general average”. Nevertheless, the
Vietnam Maritime Code presently lacks a provision
equivalent to Rule F of the YAR regarding supplemen-
tary costs. In the Longchamp case referred to in sec-
tion 4.4 of Piracy and Kidnap and Ransom Insurance,
when considered under Rule F, the operating costs of
the vessel incurred during the negotiation period are
not required to satisfy the exclusion principle of “indi-
rect loss” of Rule C of the York-Antwerp Rules or Ar-
ticle 292(2) of the Vietnam Maritime Code 2015. In
addition, we do not need to consider the “intentional”
criterion of the owner when considering an amount
under Rule F Hence, supplementary costs substitut-
ing for another expense that would otherwise qual-
ify as GA are prone to be disregarded in the assess-
ment of which sacrifice, or expense qualifies as GA, as

1ISO Tank Container is a specialised container designed to trans-
port powdered products, gases, and hazardous and non-hazardous
liquids in maritime, road, or air transport. ISO tank containers are
constructed based on ISO standards (International Organization for
Standardization).
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they may not meet the criteria and principles outlined
in Clauses 1 and 2 of Article 292 of this Code. This
flaw renders the process of ascertaining and distribut-
ing the GA. Typically, these expenses are substantial,
and if treated as individual average, they would im-
pose a financial strain on shipowners or cargo own-
ers. Based on the aforementioned reason, the authors
contend that supplementary costs should be classified
as a “distinct” form of GA in the Vietnam Maritime
Code. This would enable justice agencies, average ad-
justers, and other interested parties to assess sacrifices
and GA costs more comprehensively. This provision
can be incorporated as a clause within Article 292,
with the content drawing inspiration from Rule F of
the YAR. The stipulations are as follows: “Any sup-
plementary costs assumed in place of another expense
that would typically be acknowledged as general aver-
age shall be regarded as general average and granted up
to the maximum extent of avoidable general average,
without considering any other potential savings.”

Criteria for sacrifices “and” extraordinary ex-
penditure to determine general average

Article 292(1) of Vietnam Maritime Code 2015 is built
as the same as Rule A of YAR, however, there exists a
discrepancy in how Rule A defines one of the crite-
ria for extending GA, including “sacrifice or extraor-
dinary expenditure”, whereas Article 292(1) specifies
“sacrifice and extraordinary expenditure”

From a comparative law perspective, there are virtu-
ally no countries that require the criteria for deter-
mining general average losses to include both sacrifice
and expenditure simultaneously. For instance, the
UK Marine Insurance Act of 1963, Thailand’s Gen-
eral Average Act in maritime voyages, and the Mar-
itime Code of the People’s Republic of China 1992,
all stipulate this criterion as either “sacrifice” or “ex-
traordinary expenditure’, similar to the YAR. Besides,
in the case of Star of Hope®!, Supreme Court of the
United States has defined GA as: “The contribution of
all parties on common maritime adventure to indem-
nify for the losses incurred by one of their members
either due to the relinquishment of a portion of the
vessel or cargo to preserve the remaining assets and
protect the lives of the crew or individuals from im-
minent peril; or on account of specific essential ex-
penditures that one or more parties must shoulder for
the mutual advantage of all rights holders in the en-
terprise”. >2

Thus, the losses determined in GA will include:

(i) Losses arising from the deliberate sacrifice of a por-
tion of the vessel or the jettisoning of part of the cargo,
carried out to rescue the ship from peril; or

(ii) Amounts arising from special charges for the gen-
eral benefit of the vessel and cargo. 3

Sacrifice and extraordinary expenditure are two dif-
ferent concepts and scopes of determination. If the
cargo heats up to a degree that jeopardizes the vessel’s
safety and is accordingly abandoned, it will be consid-
ered sacrificed without incurring any additional ex-
traordinary expenditure. Similarly, the expenditure
accrued during the entry and departure from a port of
refuge, related to unloading and reloading cargo, will
not warrant any additional sacrifices. It means, when
determining the GA, it is not necessary to have “sac-
rifice” and “extraordinary expenditure” at the same
time according to the provisions of the Vietnam Mar-
itime Code, which just rely on (i) there are unusual
sacrifices; or (ii) there is extraordinary expenditure.
Based on the aforementioned analysis, the authors
suggest that Vietnam Maritime Code 2015 revise the
provisions in Article 292(1) to read as follows: “Gen-
eral average comprises sacrifices or extraordinary ex-
penditure made deliberately and reasonably for the col-
lective safety aimed at rescuing the vessel, cargo, lug-
gage, freight services, and passengers from common
peril”

CONCLUSION

In the context of Vietnam today, the development of
clear legal regulations governing the GA is absolutely
necessary and has important implications for interna-
tional trade activities. This is because parties will be
more confident when they have a basis for determin-
ing their rights and obligations from the outset of a
marine carriage contract. Therefore, the authors con-
ducted this study with the aim of proposing solutions
to improve Vietnamese legal regulations on the GA.
The research study has clarified the following issues:
Firstly, through the analysis and evaluation of the
views of scholars around the world as well as com-
menting on related cases, the authors clarify the prac-
tice of GA in maritime operations.

Secondly, proposing a number of solutions to improve
the legal regulations on the GA in the Vietnam Mar-
itime Code.
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TOM TAT

Van chuyén hang hoa bang dusng bién dugc thuc hién dya trén cac hap dong van chuyén, trong
do quy dinh quyén va nghia vu ctia cac bén lién quan, trach nhiém clia ngudi chuyén chd, cling
nhu cac diéu khoan vé giai quyét tranh chép, boi thudng thiét hai, va phan bé tén that trong trudng
hop xay ra rui ro, ... Day 1a mot qua trinh phuc tap, doi hoi sy hiéu biét ky ludng vé phap luat hang
hai va cac nguyén téc qudc té lién quan dén van tai bién. Trong qué trinh van chuyén, mot trong
nhimng khia canh quan trong nhat la viéc xac dinh tén that chung — mot khai niém phap ly da tén
tai tir lau trong luat hang hai quéc té. Tén that chung lién quan dén nhimg quyét dinh kho khan
ma thuyén trudng hodc chd tau phai dua ra trong trudng hop khan cdp, chdng han nhu hy sinh
hang héa hodc chi phi bat thudng @€ cu tau va hang héa khoi nguy hiém chung.

Van dé phét sinh tir viéc xac dinh thé nao 1a hy sinh" hodc *chi phi bét thudng" @€ phu hop véi
khai niém tén that chung. Day khong chi la viéc xac dinh vé mat phap ly ma con lién quan dén
quyén va nghfa vu clia cac bén tham gia vao qua trinh van chuyén hang hoa, dac biét la trach
nhiém ctia chd tau va ngudi van chuyén déi véi xac dinh chinh xac cac tén that chung cu thé. Hién
nay, cac quy dinh phap luat clia Viet Nam, dac biét la Bo luat Hang hai 2015, van chua dua ra hudng
dan cu thé va ré rang vé viéc xa ly cac trudng hOp ton that chung. Diéu nay tao ra kho khan trong
viéc ap dung phap luat, gidi quyét tranh chdp va boi thuong tén thét khi xdy ra su 6 trong qué
trinh van chuyén hang hoa.

Trong b6i cdnh qudc té, nhiéu qudc gia da 4p dung cac quy dinh va tiéu chudn cu thé hon vé tén
that chung, dua trén cac nguyén téc chung dugc dé cap trong Quy tac York-Antwerp - mot bd quy
tac qudc té ndi tiéng trong Iinh vuc hang hai. Nhing quy tac nay khéng chi cung cap khung phap
ly r6 rang cho viéc xac dinh cac chi phi va hy sinh hgp ly, ma con gilp cac bén lién quan du doan
trudc dugc trach nhiém clia minh trong cac tinh huéng khan cdp. Dai véi Viét Nam, viéc hoc hoi
kinh nghiém quéc t€ dé cai thién quy dinh phép luat trong linh vuc nay la mot van dé can thiét va
cap bach.

Tur khoa: Phan bé tén thét chung, hop dong van chuyén hang hda bang dudng bién, Quy tac
York-Antwerp
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